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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF TEXAS 
SAN ANTONIO DIVISION 

In re: § Chapter 11 

§ 

A’GACI, L.L.C., § Case No. 19-19-51919 

§ 

Debtor. § 

§ 

DEBTOR’S EMERGENCY MOTION FOR ENTRY OF INTERIM AND 
FINAL ORDERS (I) AUTHORIZING THE DEBTOR TO ASSUME THE 
CONSULTING AGREEMENT; (II) APPROVING PROCEDURES FOR 
STORE CLOSING SALES; (III) APPROVING THE SALE OF STORE 
CLOSURE ASSETS FREE AND CLEAR OF ALL LIENS, CLAIMS AND 
ENCUMBRANCES; (IV) WAIVING COMPLIANCE WITH APPLICABLE 
LEASES AND STATE LAWS AND APPROVING DISPUTE 
RESOLUTION PROCEDURES; AND (V) GRANTING RELATED 

RELIEF 


A’GACI, L.L.C. (“ A’GACI ” or the “ Debtor ”), debtor-in-possession in the above- 
referenced chapter 11 case, files this Debtor’s Emergency Motion for Entry of Interim and Final 
Orders (i) Authorizing the Debtor to Assume the Consulting Agreement; (ii) Approving the Sale 
Guidelines; (iii) Approving the Sale of Store Closure Assets Free and Clear of All Liens, Claims 
and Encumbrances; (iv) Waiving Compliance with Applicable Leases and State Laws and 
Approving Dispute Resolution Procedures; and (v) Granting Related Relief (the “ Motion ”) and in 
support thereof, respectfully states as follows: 

Jurisdiction and Venue 

1. The United States District Court for the Western District of Texas (the “ District 
Court ”) has jurisdiction over the subject matter of this Motion pursuant to 28 U.S.C. § 1334. The 
District Court’s jurisdiction has been referred to this Court pursuant to 28 U.S.C. § 157 and the 
District Court’s Order of Reference of Bankruptcy Cases and Proceedings dated October 4,2013. 
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This is a core matter pursuant to 28 U.S.C. § 157(b), which may be heard and finally detennined 
by this Court. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

Background 

2. On August _, 2019 (the “ Petition Date ”), the Debtor filed a voluntary petition for 
relief under Chapter 11 of Bankruptcy Code, which commenced the above captioned case (the 
“ Chapter 11 Case ”). The Debtor continues to manage and operate its business as a debtor-in- 
possession pursuant to Bankruptcy Code §§ 1107 and 1108. 

3. An official committee of unsecured creditors has yet to be appointed in this Chapter 
11 Case. Further, no trustee or examiner has been requested or appointed in this Chapter 11 Case. 

4. A detailed description of the Debtor and its business, and the facts and 
circumstances supporting the Motion and the Debtor’s Chapter 11 Case are set forth in greater 
detail in the Declaration of Thomas Lynch in Support of the Debtor’s Chapter 11 Petition and 
First Day Motions (the “ First Day Declaration ”), which was filed on the Petition Date and is 
incorporated by reference in this Motion. 

Relief Requested 

5. By this Motion, the Debtor seeks the entry of interim and final orders, substantially 
in the forms attached hereto as Exhibit A and Exhibit B (respectively, the “ Interim Order ” and 
the “ Final Order ”): (i) authorizing the Debtor to assume the consulting agreement dated as of July 
26, 2019 (as amended, revised, or supplemented from time to time, the “ Consulting Agreement ”) 
by and among A’GACI, L.L.C. (the “ Merchant ”) and the contractual joint venture of SB360 
Capital Partners, LLC and Hilco Merchant Resources, LLC (the “ Consultant ”) 1 (a copy of which 

SB360 Capital Partners, LLC is an affiliate of the proposed DIP lender. Second Avenue Capital Partners, LLC 2 The 
following summary chart is for the convenience of the Bankruptcy Court and parties in interest. To the extent there 
is any conflict between this summary and the Consulting Agreement, the Consulting Agreement shall govern in all 
respects. 
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is annexed as Schedule I to the proposed Interim Order); (ii) approving the procedures for 
conducting “going out of business”, “store closing” or “similarly themed sales”, starting on August 
8, 2019, in accordance with the terms of the sale guidelines (the “ Sale Guidelines ”) annexed as 
Schedule 2 to the proposed Interim Order; (iii) approving the sale of Store Closure Assets (defined 
below) free and clear of all liens, claims, and encumbrances (the “ Sales ”); (iv) waiving compliance 
with applicable leases and Applicable State Laws (defined below) and approving Dispute 
Resolution Procedures (defined below); and (v) granting related relief 
A. Store Closings 

6. The Debtor has faced a challenging business environment brought on by a shift in 
consumer preferences away from shopping at brick and mortar stores to online retail channels, 
hurricanes that impacted its most profitable stores, and difficulties with the implementation of an 
inventory management system. These factors have left the Debtor with a significant number of 
stores operating at sub-optimal performance levels. 

7. The Debtor’s management team, in the exercise of their sound business judgment 
and in consultation with their advisors ultimately detennined that it is appropriate to initially 
close and wind down all of its brick and mortar store locations (the “ Stores ”). The list of 
Stores is attached to the Consulting Agreement as 

Exhibit A . 

8. In conjunction with its analysis of store perfonnance, the Debtor also conducted a 
detailed review and analysis of its inventory levels at the Stores. Such inventory will be included 
in and sold as part of the Sales (collectively, the “ Merchandise”) . The Debtor expects that the bulk 
of the Sales and Store Closings shall be complete by August 31, 2019. 
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9. After determining that the Consultant was well qualified and negotiating the terms 
of its agreement at arms’ length with the assistance of its advisors, the Debtor selected and 
engaged the Consultant to manage the Store Closings as well as to sell their furniture, 
fixtures, and equipment (the “ FF&E ” and, together with the Merchandise, the “ Store Closure 
Assets ”) located in the Stores and otherwise prepare those stores for turnover to the applicable 
landlords on the terms set forth in the Consulting Agreement. 

10. By this Motion, the Debtor seeks to assume the Consulting Agreement so that the 
Consultant may continue its preparation for the Store Closings on a postpetition basis without 
interruption. The Debtor has detennined, in an exercise of its business judgment, that (a) the 
services of the Consultant are necessary for a seamless and efficient large-scale execution of the 
Store Closings and Sales, as is contemplated by this Motion, and to maximize the value of the assets 
being sold, and (b) the Consultant is capable of perfonning the required tasks on favorable financial 
terms, as detennined by the evaluation process. 

11. Further, the Store Closings are a critical component of the Debtor’s bankruptcy 
case, and assumption of the Consulting Agreement will allow the Debtor to conduct the Store 
Closings in an efficient, controlled manner that will maximize value for the Debtor’s estate. 
The relief requested in this Motion is integral to maximizing the value of the Debtor’s estate. It 
will pennit the Debtor commence the Store Closings in a timely and efficient manner as 
contemplated by this Motion and will establish fair and uniform sale guidelines related to the 
liquidation of Debtor’s assets. 

12. On July 31, 2019, certain landlords changed the locks on twelve of the Debtor’s 
store locations based on provisions in their respective leases including the Debtor’s failure to pay 
rent 
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B. The Consulting Agreement 

13. Assumption of the Consulting Agreement will allow the Debtor to utilize the 
logistical capabilities, experience, and resources of the Consultant in performing large-scale 
liquidations in a format that allows the Debtor to retain control over the sale process. A summary 
of the salient terms of the Consulting Agreement is set forth below. 2 


TERM 

CONSULTING AGREEMENT 

Services 

Provided by 
Consultant 

The Consultant shall be retained as the Debtor’s exclusive, independent 
consultant to conduct the Sale at the Stores during the Sale Term, and in 
connection therewith, Consultant shall, throughout the Sale Term provide 
services incident thereto as more fully described in Section 1 of the 
Consulting Agreement. 

Term of Sale 

The term “Sale Term” with respect to each Store other than that Simon 
Stores commenced on August 1, 2019, and shall commence at the Simon 
Stores the first business day following the Court’s issuance of order 
directing Simon to surrender possession of the Simon Stores to the Debtor 
(as the case mav be, “Sale Commencement Date”) and shall end, with 
respect to all Stores, other than the Simon Stores, no later than August 31, 
2019, and with respect to the Simon Stores, no later than four (4) weeks after 
the Sale Commencement Date in the Simon Stores (“Sale Termination 
Date”); provided however, that Consultant and Merchant mav mutually 
agree upon an earlier or later “Sale Commencement Date” or “Sale 
Termination Date” with respect to any one or more Stores (on a Store-by- 
Store basis). 


Upon the conclusion of the Sale Term at each Store, Consultant shall leave 
such Store in broom clean condition, subject to Consultant’s right pursuant 
to Section 6 of the Consulting Agreement to abandon in a neat and orderly 
manner all unsold Offered FF&E and all Retained FF&E. 

Expenses of 
Consultant 

All expenses incident to the conduct of the Sale and the operation of the 
Stores during the Sale Term (including without limitation all Consultant 
Controlled Expenses and all other store-level and corporate expenses 
associated with the Sale) shall be borne bv Merchant; except solelv for any 
of the specifically enumerated “Consultant Controlled Expenses” that 
exceed the aggregate budgeted amount (as provided in Section 3(B) below) 
for such Consultant Controlled Expenses. 


2 The following summary chart is for the convenience of the Bankruptcy Court and parties in interest. To the extent 
there is any conflict between this summary and the Consulting Agreement, the Consulting Agreement shall govern 
in all respects. 
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TERM 

CONSULTING AGREEMENT 


Attached to the Consulting Agreement as Exhibit B is an expense budget for 
the “Consultant Controlled Expenses.” Consultant will advance funds for 
the Consultant’s Controlled Expenses, and Merchant shall reimburse 
Consultant therefor (up to the aggregate budgeted amount) in connection 
with each weekly reconciliation contemplated by Section 4 of the 
Consulting Agreement upon presentation of reasonable documentation for 
such actually-incurred expenses. The parties may from time to time 
mutually agree in writing to increase the budget of Consultant Controlled 
Expenses based upon circumstances of the Sale. 

Compensation 
for Consultant 

As used in the Consulting Agreement, the following tenns shall have the 
following meanings: (i) “Gross Sales” shall mean all proceeds derived 
from the sale of Merchandise during the Sale Tenn (excluding amounts paid 
for sales, excise, or gross receipts taxes); plus (i) all proceeds of fire, flood 
or other insurance covering the Merchandise, and (ii) the amount of any gift 
cards or merchandise credits redeemed at the Stores during the Sale Term; 
provided, however, that it is expresslv understood and agreed, that Gross 
Sales shall not include sales made by or on behalf of Company prior to the 
Sale Commencement Date or after the Sale Tennination Date, regardless of 
when the applicable Merchandise is delivered to or picked up by the 
customer(s). 

• Base Consulting Fee. In consideration of Consultant’s provision of 
the Services provided for hereunder, Consultant is entitled to 
receive, from Gross Sales, a Consulting Fee in an amount equal to 
one percent (1%) of the Gross Sales at all of the Stores based upon 
Gross Rings (the “Base Consulting Fee”). 

• Additional Incentive Compensation: In addition to the Base 
Consulting Fee, to the extent that the Gross Retail Recovery 
Percentage achieved during the Sale is equal to or greater than sixty 
and one-half percent (60.5%)(“Gross Retail Recovery Threshold”) 3 
the consultant would be entitled to an additional fee in an amount 
equal to one-half of one percent (0.5%) on all Gross Sales at all of 
the Stores from the Sale Commencement Date based upon Gross 
Rings (the “Additional Incentive Compensation”) 

On a weekly basis in connection with each weekly reconciliation 
contemplated by Section 4 of the Consulting Agreement, Merchant shall pay 
Consultant an amount equal to 1.0% of Gross Proceeds on account of the 
prior week’s sales as an advance on account of the fees payable hereunder. 


3 This percentage has been changed from the original consulting agreement based on being locked out of the Simon 
Stores. 
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TERM 

CONSULTING AGREEMENT 


The parties shall determine the Aggregate Recovery Percentage in 
connection with the Final Settlement; and thus at such time the definitive 
Incentive Fee also will be determined in connection with the Final 
Settlement. Immediately thereafter (and as part of the Final Settlement), 
Merchant shall pay Consultant any additional amount owed on account of 
the Incentive Fee. 

Conduct of Sale; 
Other Sale 

Matters 

As more fully described in the Consulting Agreement, Merchant shall have 
control over the personnel in the Stores and shall handle the cash, debit and 
charge card payments for all Merchandise in accordance with Merchant’s 
normal cash management procedures, subject to Consultant’s right to audit 
any such items. Merchant (and not Consultant) shall be responsible for 
ensuring that the Sale, and the operation of the Stores (before, during, and 
after the Sale Term) shall be conducted in compliance with all applicable 
laws and regulations. 

The parties will meet on each Wednesday during the Sale Tenn to review 
any Sale matters reasonably requested by either party; and all amounts 
payable or reimbursable to Consultant for the prior week (or the partial week 
in the case of the first and last weeks) shall be reconciled and paid 
immediately thereafter. No later than seven (7) days following the end of 
the Sale, the parties shall complete a Final Settlement and settlement of all 
amounts contemplated bv this Agreement (“Final Settlement””). From time 
to time upon request, each party shall prepare and deliver to the other party 
such other reports as either party may reasonably request. Each party to this 
Agreement shall, at all times during the Sale Term and during the one (1) 
year period thereafter, provide the other with access to all infonnation, 
books and records relating to the Sale and to this Agreement. All records 
and reports shall be made available to Consultant and Merchant during 
regular business hours upon reasonable notice. 

As a condition to Consultant’s obligations under this Agreement, 
Merchant has (i) purchased a substantial portion of the signage needed for 
the Sale; and (ii) advanced a $40,000 the "Prepayment") which shall be 
held by Consultant until the Final Settlement (and the Debtor shall not 
apply the Prepayment to, or otherwise offset any portion of the 

Prepayment against, any weekly reimbursement, payment of Expenses or 
other amount owing to Consultant under the Agreement prior to the Final 
Settlement). Without limiting any of Consultant's other rights, Consultant 
may apply the Prepayment to any unpaid obligation owing by the 

Company to Consultant under the Agreement. Any portion of the 
Prepayment not used to pay amounts explicitly contemplated by the 
Consulting Agreement shall be returned to the Debtor within three days 
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TERM 

CONSULTING AGREEMENT 


following the Final Settlement. 

FF&E 

Promptly following the Sale Commencement Date, Merchant shall inform 
Consultant of those items of furniture, fixtures, and equipment located at the 
Stores which are not to be sold (because Merchant does not have the right 
to sell such items, because Merchant wishes to retain such items for itself, 
or otherwise) (collectively, “Retained FF&E”). 

With respect to all furniture, fixtures, and equipment located at the Stores as 
of the Sale Commencement Date which is not Retained FF&E (collectively 
the “Offered FF&E”), Consultant shall have the right to sell such Offered 
FF&E during the Sale Tenn on a commission basis equal to seventeen and 
one half percent 17.5% of the gross sales of Offered FF&E, net only of sales 
tax (“FF&E Commission”). 

Consultant shall be responsible for its reasonable sale expenses associated 
with the sale of the Offered FF&E. Consultant shall have the right to 
abandon any unsold Offered FF&E (and all Retained FF&E) at the Stores at 
the conclusion of the Sale Term without liability to Merchant or any third 
party. 

Insurance 

Obligations 

During the Sale Tenn: (a) Merchant shall maintain (at its expense) insurance 
with respect to the Merchandise in amounts and on such tenns and 
conditions as are consistent with Merchant’s ordinary course operations, and 
(b) each of Merchant and Consultant shall maintain (at each party’s 
respective expense) comprehensive liability insurance covering injuries to 
persons and property in or in connection with the Stores, in such amounts as 
are reasonable and consistent with its ordinary practices, for bodily injury, 
personal injury and/or property damage. Each party shall be added as an 
additional insured on all such insurance of the other party, all such insurance 
shall provide that it shall be non-cancelable and non-changeable except after 
30 days’ prior written notice to the other party, and each party shall provide 
the other with certificates of all such insurance prior to the commencement 
of the Sale. 

Indemnification 
by Consultant 

Consultant shall indemnify and hold Merchant and its affiliates, and their 
respective officers, directors, employees, consultants, and independent 
contractors (collectively, "Merchant Indemnified Parties") harmless from 
and against all claims, demands, penalties, losses, liability or damage, 
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TERM 

CONSULTING AGREEMENT 


including, without limitation, reasonable attorneys' fees and expenses, 
directly or indirectly asserted against, resulting from or related to: (i) 
Consultant’s material breach of or failure to comply with any of its 
agreements, covenants, representations or warranties contained herein or in 
any written agreement entered into in connection herewith; (ii) any 
harassment or any other unlawful, tortious or otherwise actionable treatment 
of any employees or agents of Merchant by Consultant, its affiliates or their 
respective officers, directors, employees, agents, independent contractors or 
representatives (including without limitation any supervisors); (iii) any 
claims by any party engaged by Consultant as an employee or independent 
contractor (including without limitation any non-Merchant employee 
supervisor) arising out of such employment or engagement; or (iv) the 
negligence, willful misconduct or unlawful acts of Consultant, its affiliates 
or their respective officers, directors, employees, Consultants, independent 
contractors or representatives. 

Indemnification 
by Merchant 

Merchant shall indemnify and hold Consultant, its affiliates and their 
respective officers, directors, employees, consultants, and independent 
contractors (collectivelv, "Consultant Indemnified Parties") hannless from 
and against all claims, demands, penalties, losses, liability or damage, 
including, without limitation, reasonable attorneys' fees and expenses, 
directly or indirectly asserted against, resulting from or related to: (i) 
Merchant's material breach of or failure to comply with any of its 
agreements, covenants, representations or warranties contained herein or in 
any written agreement entered into in connection herewith; (ii) any claims 
by any party engaged by Merchant as an employee or independent 
contractor arising out of such engagement; (iii) any consumer 

warranty or products liability claims relating to any Merchandise; and/or the 
negligence, willful misconduct or unlawful acts of Merchant, its affiliates or 
their respective officers, directors, employees, agents, independent 
contractors or representatives. 


C. The Sale Guidelines 

14. The Debtor seeks approval of streamlined procedures ( i.e ., the Sale Guidelines) to 
sell the Store Closure Assets, in each case free and clear of liens, claims and encumbrances. The 
Debtor also seeks approval of the Sale Guidelines to provide newspapers and other advertising 
media in which the Sales may be advertised with comfort that the Debtor is conducting the Sales 
in compliance with applicable law and with the Bankruptcy Court’s approval. The Debtor seeks 
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interim approval of the Sale Guidelines in light of the need to start the sales on August 8, 2019, so 
that the Debtor can maximize the value of its Estate.. 

15. The Debtor has determined, in the exercise of its business judgment and in 
consultation with its advisors, that the Sale Guidelines will provide the best and most efficient 
means of selling the Store Closure Assets in order to maximize their value to the estate. 
The Debtor estimates that consummation of the majority of the Sales and Store Closings will 
take approximately five weeks to complete. 

D. Liquidation Sale Laws and Dispute Resolution Procedures 

16. Certain states in which the Debtor operates stores have or may have licensing or 
other requirements governing the conduct of store closing, liquidation, or other inventory 
clearance sales, including, without limitation, state, provincial, and local laws, statutes, rules, 
regulations, and ordinances (the “ Liquidation Sale Laws ”). Liquidation Sale Laws may establish 
licensing, permitting or bonding requirements, waiting periods, time limits, and bulk sale 
restrictions and augmentation limitations that would otherwise apply to the Store Closings. Such 
requirements hamper the Debtor’s ability to maximize value in selling its inventory. Subject to the 
Bankruptcy Court’s approval, the Debtor intends to conduct the Store Closings in accordance with 
the Sale Guidelines, and to the extent such guidelines conflict with the Liquidation Sale Laws, the 
Sale Guidelines shall control. 

17. For the purpose of orderly resolving any disputes between the Debtor and any 
Governmental Units (as defined in section 101(27) of the Bankruptcy Code) arising due to the Sale 
Guidelines and the alleged applicability of any Liquidation Sale Laws, the Debtor respectfully 
requests that the Bankruptcy Court authorize the Debtor to implement the following dispute 
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resolution procedures (the “ Dispute Resolution Procedures”) , as set forth in the Interim Order and 
the Final Order: 

i. Provided that the Sales are conducted in accordance with the terms of the 
Interim Order, or the Final Order, as applicable, and the Sale Guidelines, and 
in light of the provisions in the laws of many Governmental Units that exempt 
court-ordered sales from their provisions, the Debtor and the Consultant will 
be presumed to be in compliance with any Liquidation Sale Laws and are 
authorized to conduct the Sales in accordance with the tenns of the Interim 
Order, or the Final Order, as applicable, and the Sale Guidelines without the 
necessity of further showing compliance with any Liquidation Sale Laws. 

ii. Within three business days after entry of the Interim Order, the Debtor will 
serve by first-class mail, copies of the Interim Order, the proposed Final 
Order, the Consulting Agreement, and the Sale Guidelines on the following: 
(a) the Attorney General’s office for each state where the Sales are being 
held; (b) the county consumer protection agency or similar agency for each 
county where the Sales are being held; (c) the division of consumer protection 
for each state where the Sales are being held; (d) the chief legal counsel for 
the local jurisdiction; (e) the landlords for the Stores; and (f) Robert Raskin, 
SB360 Capital Partners, 1010 Northern Blvd, Great Neck, NY 11021 
(collectively, the “ Dispute Notice Parties ”). 

iii. To the extent that there is a dispute arising from or relating to the Sales, 
the Interim Order, or the proposed Final Order, as applicable, the Consulting 
Agreement, or the Sale Guidelines, which dispute relates to any Liquidation 
Sale Laws (a “ Reserved Dispute ”), the Bankruptcy Court shall retain 
exclusive jurisdiction to resolve the Reserved Dispute. Any time within ten 
days following entry of the Interim Order, , as applicable, any Governmental 
Unit may assert that a Reserved Dispute exists by sending a notice (the 
“ Dispute Notice ”) explaining the nature of the dispute to: (a) the Debtor, (b) 
counsel to the Debtor, (c) counsel to the official committee of unsecured 
creditors, if one is appointed, and (d) the United States Trustee for the Western 
District of Texas. If the Debtor and the Governmental Unit are unable to 
resolve the Reserved Dispute within 15 days after service of the notice, the 
Governmental Unit may file a motion with the Bankruptcy Court requesting 
that the Bankruptcy Court resolve the Reserved Dispute (a “ Dispute 
Resolution Motion ”). 

iv. In the event that a Dispute Resolution Motion is filed, nothing in the Interim 
Order, or the Final Order, as applicable, shall preclude the Debtor, a landlord, 
or any other interested party from asserting (A) that the provisions of any 
Liquidation Sale Laws are preempted by the Bankruptcy Code, or (B) that 
neither the terms of the Interim Order or the Final Order nor the conduct of the 
Debtor pursuant to the Interim Order or the Final Order, violates such 
Liquidation Sale Laws. Filing a Dispute Resolution Motion as set forth herein 
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shall not be deemed to affect the finality of any Interim Order or Final Order or 
to limit or interfere with the Debtor’s or the Consultant’s ability to conduct or 
to continue to conduct the Sales pursuant to the Interim Order or the Final 
Order, absent further order of the Bankruptcy Court. Upon the entry of the 
Interim Order or the Final Order, as applicable, the Bankruptcy Court grants 
authority for the Debtor and the Consultant to conduct the Sales pursuant to the 
terms of the Interim Order or the Final Order, as applicable, the Consulting 
Agreement, and/or the Sale Guidelines and to take all actions reasonably related 
thereto or arising in connection therewith. The Governmental Unit will be 
entitled to assert any jurisdictional, procedural, or substantive arguments it 
wishes with respect to the requirements of its Liquidation Sale Laws or the lack 
of any preemption of such Liquidation Sale Laws by the Bankruptcy Code. 
Nothing in the Interim Order or the Final Order will constitute a ruling with 
respect to any issues to be raised in any Dispute Resolution Motion. 

v. If, at any time, a dispute arises between the Debtor and/or the Consultant and a 
Governmental Unit as to whether a particular law is a Liquidation Sale Law, 
and subject to any provisions contained in the Interim Order or the Final Order 
related to the Liquidation Sale Laws, then any party to that dispute may utilize 
the provisions of subparagraphs (iv) and (v) above by serving a notice to the 
other party and proceeding thereunder in accordance with those paragraphs. 
Any detennination with respect to whether a particular law is a Liquidation Sale 
Law shall be made de novo. 

E. Fast Pay Laws 

18. Many states in which the Debtor operates have laws and regulations that require 
the Debtor to pay an employee substantially contemporaneously with his or her termination (the 
“ Fast Pay Laws ” and together with the Liquidation Sale Laws, the “ Applicable State Laws ”). 
These laws often require payment to occur immediately or within a period of only a few days from 
the date such employee is tenninated. 

19. The nature of the Store Closings contemplated by this Motion will result in a 
substantial number of employees being tenninated during the Store Closings. To be clear, the 
Debtor intends to pay its terminated employees as expeditiously as possible and under normal 
payment procedures. However, the Debtor’s payroll system will simply be unable to process the 
payroll infonnation associated with these tenninations in a manner that will be compliant with 
the Fast Pay Laws. Under ordinary circumstances, the Debtor’s payroll department is able to 
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coordinate delivery of final checks to coincide with an employee’s final day of work where 
required by state law. This process requires the Debtor’s payroll department to calculate 
individual tennination payments, prepare each tennination payment check, obtain authorization 
for each such check and then prepare each such check for mailing. Given the number of employees 
who will likely be terminated during the Store Closings, this process could easily take several 
days, making compliance with the Fast Pay Laws burdensome to the Debtor’s estates, if not 
impossible. 

F. Lease Restrictions 

20. The Debtor also respectfully requests a waiver of any contractual restrictions that 
could otherwise inhibit or prevent the Debtor from maximizing value for creditors through the 
Store Closings and Sales. In certain cases, the contemplated Store Closings and Sales may be 
inconsistent with certain provisions of leases, subleases, or other documents with respect to the 
premises in which the Debtor operates, including (without limitation) reciprocal easement 
agreements, agreements containing covenants, conditions, and restrictions (including, without 
limitation, “go dark” provisions and landlord recapture rights), or other similar documents or 
provisions. Such restrictions would also hamper the Debtor’s ability to maximize value in selling 
its inventory. 

21. The Debtor also requests that no entity, including, without limitation, utilities, 
landlords, shopping center managers and personnel, creditors, and all persons acting for or on 
their behalf shall interfere with or otherwise impede the conduct of the Store Closings, the Sales 
or institute any action against the Debtor in any court (other than in the Bankruptcy Court) or 
before any administrative body that in any way directly or indirectly interferes with, obstructs, or 
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otherwise impedes the conduct of the Store Closings, the Sales or the advertising and promotion 
(including through the posting of signs) of the Sales. 

Basis for Relief Requested 

A. The Court Should Authorize the Assumption of the Consulting Agreement 

22. Section 365(a) of the Bankruptcy Code provides, in pertinent part, that a debtor in 
possession “subject to the court’s approval, may assume or reject any executory contract or 
[unexpired] lease of the debtor.” 11 U.S.C. § 365(a). A decision to assume or reject an executory 
contract pursuant to Bankruptcy Code § 365 must be based on the debtor’s business judgment. See 
Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d 1303, 1309 (5th Cir. 1985); In re Taylor, 
913 F.2d 102 (3d Cir. 1990); Sharon Steel Corp. v. Nat’I Fuel Gas Distribution Corp., 872 F.2d 
36 (3d Cir. 1989); In re Gardinier, Inc., 831 F.2d 974, 975 n.2 (11th Cir. 1987). The business 
judgment test is not a strict standard and merely requires a showing that either assumption of 
rejection of the contract at issue will benefit the debtor’s estate. See In re Bildisco, 682 F.2d 72, 
79 (3d Cir. 1982), aff’d sub nom, NLRB v. Bildisco & Bildisco, 465 U.S. 513 (1984). 

23. Upon a finding that a debtor has exercised its sound business judgment in 
detennining that assumption of an agreement is in the best interests of its estate, the court should 
approve the assumption under Bankruptcy Code § 365(a). See, e.g.. In re Child World, Inc., 142 
B.R. 87, 89 (Bankr. S.D.N.Y. 1992); In re TS Indus., Inc., 117 B.R. 682, 685 (Bankr. D. Utah 
1990); In re Del Grosso, 115 B.R. 136, 138 (Bankr. N.D. Ill. 1990); In re Ionosphere Clubs, Inc., 
100 B.R. 670, 673 (Bankr. S.D.N.Y. 1989). 

24. The assumption of the Consulting Agreement represents a reasonable exercise of 
the Debtor’s business judgment. In consultation with its advisors, the Debtor detennined that the 
Store Closure Assets should be liquidated for the benefit of the Debtor’s estate and its creditors. 
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Further, after extensive, arm’s-length negotiations, the Debtor believes that the Consulting 
Agreement contains the most favorable terms available under the circumstances. 

25. The Consultant has extensive expertise in conducting liquidation sales and can 
oversee, and assist in the management and implementation of, the Store Closings in an efficient 
and cost effective manner. Assumption of the Consulting Agreement will enable the Debtor to 
utilize the skills and resources of the Consultant to effectively and efficiently conduct the Store 
Closings and Sales for the benefit of all stakeholders. If the Consulting Agreement is not assumed 
on an interim basis, there could be substantial harm to all stakeholders. For example, the estate 
would lose the benefit of the momentum and preparation that has already been started by the 
Consultant regarding the Store Closings prepetition. Finally, given the number of Stores and the 
particular issues in administering the Store Closings, it is not certain the Debtor could retain a 
liquidator able to conduct the process as efficiently and effectively as the Consultant, without 
added delay or cost. 

26. Courts hearing chapter 11 cases filed by retailers have recently approved the 
assumption of similar consulting agreements. See, e.g., In re rue21, inc., No. 17-22045 (GLT) 
(Bankr. W.D. Pa. May 18, 2017) (authorizing the assumption of consulting agreement on an 
interim basis); In re BCBG Max Azria Glob. Holdings, LLC, No. 17-10466 (SCC) (Bankr. 
S.D.N.Y. Mar. 2, 2017) (authorizing assumption of consulting agreement); In re Aeropostale, Inc., 
No. 16-11275 (SHL) (Bankr. S.D.N.Y. May 6, 2016) (same); In re Sports Authority Holdings, 
Inc., No. 16-10527 (MFW) (Bankr. D. Del. Mar. 3, 2016) (same); In re Quiksilver, Inc., No. 
15-11880 (BLS) (Bankr. D. Del. Sept. 10, 2015) (same); In re Radioshack Corp., No. 15-10197 
(BLS) (Bankr. D. Del. Feb. 6, 2015) (same). 
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B. The Court Should Approve the Sale Guidelines 

27. The Court may authorize the Debtor to consummate the Store Closings pursuant 
to sections 105(a) and 363(b) of the Bankruptcy Code. Section 363(b)(1) of the Bankruptcy 
Code provides, in relevant part, that, “[t]he [debtor], after notice and a hearing, may use, sell, or 
lease, other than in the ordinary course of business, property of the estate.” 11 U.S.C. § 363(b)(1). 
Further, section 105(a) of the Bankruptcy Code provides, in relevant part, that, “[t]he court may 
issue any order, process, or judgment that is necessary or appropriate to carry out the provisions 
of this title.” 11 U.S.C. § 105(a). 

28. A debtor must demonstrate sound business judgment for a sale of assets outside of 
the ordinary course of business. See, e.g., Institutional Creditors of Cont’l Airlines, Inc. v. Cont’I 
Airlines, Inc. (In re Cont’l Airlines, Inc.), 780 F.2d 1223, 1226 (5th Cir. 1986). 

29. Courts look to various factors to determine whether to approve a motion under 
§ 363(b) of the Bankruptcy Code, such as: (a) whether a sound business reason exists for the 
proposed transaction; (b) whether fair and reasonable consideration is provided; (c) whether the 
transaction has been proposed in good faith; and (d) whether adequate and reasonable notice is 
provided. See, e.g., In re Condere, 228 B.R. 615, 626 (Bankr. S.D. Miss. 1998); see also 3 Collier 
on Bankruptcy, K 363.02 (15th ed. rev. 2009) (citing cases). 

30. In addition, the Court may authorize the Store Closings based on section 105(a) of 
the Bankruptcy Code. Section 105(a) codifies the Court’s inherent equitable powers to “issue any 
order, process, or judgment that is necessary or appropriate to carry out the provisions of this title.” 

31. The relief requested by this Motion represents a sound exercise of the Debtor’s 
business judgment, is necessary to avoid immediate and irreparable harm to the Debtor’s estate, 
and is justified under sections 105(a) and 363(b) of the Bankruptcy Code. The Debtor and its 
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advisors believe that the Sale Guidelines represent the most efficient and appropriate means of 
maximizing the value of the Store Closure Assets, while balancing the potentially competing 
concerns of landlords and other parties in interest. 

32. Furthermore, ample business justification exists to conduct the Store Closings. 
Prior to the Petition Date, the Debtor, with the assistance of its advisors, engaged in an 
extensive review of each of their stores to: (a) identify underperforming stores; (b) consider 
whether the store’s performance can be improved by various initiatives, including through the 
negotiation of lease concessions with landlords; and (c) determine what stores should be closed 
promptly to eliminate their ongoing negative impact on the Debtor’s financial perfonnance and to 
improve the Debtor’s liquidity. This process has resulted in the Debtor’s identification of the 
Stores. 

33. Further, delay in consummating the Store Closings would diminish the recovery 
tied to monetization of the Store Closure Assets for a number of reasons, chief among them that 
the Stores fail to currently generate positive cash flow and therefore are a drain on liquidity. 
Thus, the Debtor will realize an immediate benefit in tenns of financial liquidity upon the sale of 
the Store Closure Assets and the tennination of operations at the Stores. Further, the swift and 
orderly commencement of the Store Closings will allow the Debtor to timely reject the applicable 
Store leases, and therefore avoid the accrual of unnecessary administrative expenses for rent 
payment. 

34. Numerous bankruptcy courts have recently approved sale guidelines in chapter 11 
cases on an interim basis, and numerous courts have granted retail debtors first-day authority to 
implement such procedures. See, e.g.. In re rue21, inc., No. 17-22045 (GLT) (Bankr. W.D. Pa. 
May 18, 2017) (same on an interim basis); In re BCBG Max Azria Glob. Holdings, LLC, No. 17- 
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10466 (Bankr. S.D.N.Y. Mar. 2, 2017) (granting first-day relief and authorizing the debtors, 
pursuant to sections 105(a) and 363(b)(1) of the Bankruptcy Code, to immediately continue and 
conduct the contemplated store closings); In re Aeropostale, Inc., No. 16-11275 (Bankr. S.D.N.Y. 
May 6, 2016) (same); In re Sports Authority Holdings, Inc., No. 16-10527 (Bankr. D. Del. March 
3, 2016) (same); In re Quiksilver, Inc., No. 15-11880 (Bankr. D. Del. Sept. 10, 2015) (same); In 
re Radioshack Corp., No. 15-10197 (Bankr. D. Del. Feb. 6, 2015) (same). The sale guidelines 
approved in the foregoing cases are substantially similar to the Sale Guidelines attached hereto. 

C. The Court Should Approve the Sale of the Store Closure Assets Free and Clear 
of all Liens, Encumbrances, and Other Interests Under Section 363(f) of the 
Bankruptcy Code 

35. The Debtor requests approval to sell the Store Closure Assets on a final “as is” 
basis, free and clear of any and all liens, claims, and encumbrances in accordance with section 
363(f) of the Bankruptcy Code. A debtor in possession may sell property under sections 363(b) 
and 363(f) of the Bankruptcy Code “free and clear of any interest in such property of an 
entity other than the estate” if any one of the following conditions is satisfied: (i) applicable 
non-bankruptcy law permits sale of such property free and clear of such interest; (ii) such entity 
consents; (iii) such interest is a lien and the price at which such property is to be sold is greater than 
the aggregate value of all liens on such property; (iv) such interest is in bona fide dispute; or (v) 
such entity could be compelled, in a legal or equitable proceeding, to accept a money satisfaction 
of such interest. 11 U.S.C. § 363(f). 

36. The Debtor anticipates that, to the extent there are liens on the Store Closure 
Assets, all holders of such liens will consent to the Sales because they provide the most effective, 
efficient, and time-sensitive approach to realizing proceeds for, among other things, the 
repayment of amounts due to such parties. Any and all liens on the Store Closure Assets sold 
under the Sales would attach to the remaining net proceeds of such sales with the same force, 
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validity, effect, and priority as such liens currently have on these assets, subject to the rights and 
defenses, if any, of the Debtor and of any party-in-interest with respect thereto. Moreover, all 
identified lienholders will receive notice and will be given sufficient opportunity to object to the 
relief requested on a final basis. 

37. Accordingly, the Debtor submits that the sale of the Store Closure Assets satisfies 
the statutory requirements of section 365(f) of the Bankruptcy Code and should, therefore, be free 
and clear of any liens, claims, encumbrances, and other interests. 

D. The Court Should Waive Compliance with Applicable State Laws and Approve 

the Dispute Resolution Procedures 

38. The Debtor’s ability to conduct the Sales in accordance with the Sale Guidelines 
and without complying with Applicable State Laws is critical to the Sales’ success. Although the 
Debtor intends to comply with state and local health and safety laws and consumer protection laws 
in conducting the Sales, many Liquidation Sale Laws require special and cumbersome licenses, 
waiting periods, time limits, and other procedures for store closing, liquidation, or similar sales. 
Additionally, compliance with Fast Pay Laws would require the Debtor to pay terminated 
employees within a time frame that would be detrimental to the conduct of this Chapter 11 Case, 
if not impossible. 

39. To eliminate the time, delay, and expense associated with the administrative 
procedures necessary to comply with the Applicable State Laws, the Debtor proposes the Sale 
Guidelines as a way to streamline the administrative burdens on its estate while still adequately 
protecting the broad and varied interests of both landlords and applicable governmental agencies 
charged with enforcing any Liquidation Sale Laws that may apply to the Store Closings. As such, 
the Debtor believes the Sale Guidelines mitigate any concerns that its landlords or governmental 
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agencies may raise with respect to the Store Closings, and therefore, the below requested relief is 
in compliance with any applicable Liquidation Sale Laws. 

40. The Debtor submits that there is strong support for granting them the authority to 
not comply with the Liquidation Sale Laws. First, it is generally accepted that many state 
statutes and regulations provide that, if a liquidation or bankruptcy sale is court authorized, a 
company need not comply with the Liquidation Sale Laws. See, e.g.. Cal. Com. Code § 6103 
(exempting from the provisions of the chapter sales pursuant to any court order); Haw. Rev. Stat. 
§ 481D-2 (2013) (same); 815 ILCS 350/3 (same); Tenn. Code Ann. § 6-55-412 (2016) (same); 
Tex. Bus. & Com. Code Ann. § 17.91(3) (exempting from subchapter sales conducted pursuant 
to court order); Ohio Admin. Code 109:4-3- 17(c)(1) (provided that suppliers in bankruptcy shall 
be subject to this rule unless enforcement would conflict and be preempted by federal law). 
Second, pursuant to section 105(a) of the Bankruptcy Code, the Court has the authority to 
pennit the Store Closings to proceed notwithstanding contrary Applicable State Laws as it 
is essential to the continued operation of the Debtor’s business. Third, this Court will be able 
to supervise the Store Closings because the Debtor and its assets are subject to this Court’s 
exclusive jurisdiction. See 28 U.S.C. § 1334. As such, creditors and the public interest are 
adequately protected by notice of this Motion and the ongoing jurisdiction and supervision 
of the Bankruptcy Court because the Debtor i s only seeking interim relief at the outset of 
these cases, and parties in interest will be able to raise any further issues at the final hearing. 

41. Further, bankruptcy courts have consistently recognized, with limited exception, 
that federal bankruptcy law preempts state and local laws that contravene the underlying policies 
of the Bankruptcy Code. See In re Map 1978 Drilling Partnership, 95 B.R. 432, 436 (Bankr. N.D. 
Tex. 1989) (holding that federal law pre-empts state law since detennining how the votes will be 


4831 - 1257-1993 


20 



19-51919-rbk Doc#4 Filed 08/07/19 Entered 08/07/19 14:51:29 Main Document Pg 21 of 

27 


counted for approval of a plan conflicted with § 1126(d) of the Bankruptcy Code); see also In re 
LandAmerica Fin. Grp., Inc., 470 B.R. 759, 780 (Bankr. E.D. Va. 2012) (holding that the “scope 
of preemption under § 1123(a) of the Bankruptcy Code is broad enough to preempt any state law 
that would restrict the objectives and operation of a debtor's reorganization plan.”); In re Williams, 
No. 06-32921 KRH, 2007 WL 2122131, at *9 (Bankr. E.D. Va. July 19, 2007) (“When a conflict 
exists between state law and bankruptcy laws enacted by Congress, the state law is superseded.”). 

42. Courts in some jurisdictions have found that preemption of state law is not 
appropriate if the laws deal with public health and safety. See Baker & Drake. Inc. v. Pub. Sen>. 
Comm ’n ofNev. (In re Baker & Drake. Inc.), 35 F.3d 1348, 1353-54 (9th Cir. 1994) (holding that 
Bankruptcy Code did not preempt state law prohibiting taxicab leasing that was promulgated in 
part as public safety measure). However, preemption is appropriate where, as is the case here, the 
only state laws involved concern economic regulation rather than the protection of public health 
and safety. See In re Baker & Drake. Inc., 35 F.3d at 1353 (finding that “federal bankruptcy 
preemption is more likely . . . where a state statute is concerned with economic regulation rather 
than with protecting the public health and safety”). 

43. Under the circumstances of this Chapter 11 Case, enforcing the strict requirements 
of the Liquidation Sale Laws would undermine the fundamental purpose of section 363(b) of the 
Bankruptcy Code by placing constraints on the Debtor’s ability to maximize estate assets for the 
benefit of creditors. Accordingly, authorizing the Sales without the delays and burdens associated 
with obtaining various state and local licenses, observing state and local waiting periods or time 
limits, and/or satisfying any additional requirements with respect to advertising and similar items 
is necessary and appropriate. The Debtor does not seek a general waiver of all state and local law 
requirements, but only those that apply specifically to retail liquidation sales. Indeed, the requested 
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waiver is narrowly tailored to facilitate the successful consummation of the Sales. Moreover, the 
Debtor will comply with applicable state and local public health and safety laws, and applicable 
tax, labor, employment, environmental, and consumer protection laws, including consumer laws 
regulating deceptive practices and false advertising. Finally, the Dispute Resolution Procedures 
provide an ordered means for resolving any disputes arising between the Debtor and any 
Governmental Units with respect to the applicability of any Liquidation Sale Laws, and should 
therefore be approved. 

44. Bankruptcy Courts have granted similar relief in other bankruptcy cases under 
similar circumstances. See, e.g ., In re BCBG Max Azria Glob. Holdings, LLC, No. 17-10466 
(Bankr. S.D.N.Y. Mar. 2, 2017) (authorizing store closing sales while presuming compliance with 
laws affecting store closing or liquidation sales); In re Aeropostale, Inc., No. 16-11275 (Bankr. 
S.D.N.Y. May 6, 2016); In re The Great Atl. & Pac. Tea Co., Inc., No. 15-23007 (Bankr. S.D.N.Y. 
August 13, 2015); In re Daffy’s, Inc., No. 12-13312 (Bankr. S.D.N.Y. 2012); In re Blockbuster 
Inc., No. 10-14997 (Bankr. S.D.N.Y. Jan. 20, 2011); In re Finlay Enters., Inc., No. 09-14873 
(Bankr. S.D.N.Y. Sept. 25, 2009). 

45. Courts have also granted similar relief from Fast Pay Laws in other bankruptcy 
cases under similar circumstances. See, e.g., In re rue21, Inc., No. 17-22045 (GLT) (Bankr. W.D. 
Pa. May 18, 2017) (same) In re Golfsmith Int’lHoldings, Inc., No. 16-12033 (Bankr. D. Del. Oct. 
13, 2016) (granting relief from federal, state or local laws including “any fast pay laws” in 
connection with store closing sales); In re Vestis Retail Grp, LLC, No. 16-10971 (LSS) (Bankr. D. 
Del. May 16, 2016); In re Hancock Fabrics, No. 16-10296 (BLS) (Bankr. D. Del. Feb. 25, 2016); 
In re Fresh & Easy, LLC, No. 15-12220 (BLS) (Bankr. D. Del. Nov. 24, 2015); In re Haggen 
Holdings, LLC, No. 15-11874 (KG) (Bankr D. Del. Oct. 15, 2015); In re Coldwater Creek Inc., 
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No. 14-10867 (BLS) (Bankr. D. Del. May 7, 2014) (ruling that “fast pay” laws and regulations 
were not enforceable against debtors in connection with store closing sales). 

E. The Court Should Waive Compliance with Restrictions in the Debtor’s Leases 

46. Certain of the Debtor’s leases governing the premises of the Stores subject to the 
Store Closings may contain provisions purporting to restrict or prohibit the Debtor from 
conducting store closing, liquidation, or similar sales. Such provisions have been held to be 
unenforceable in chapter 11 cases as they constitute an impermissible restraint on a debtor’s ability 
to properly administer its reorganization case and maximize the value of its assets under section 
363 of the Bankruptcy Code. See In re Ames Dep’t Stores, Inc., 136 B.R. 357, 359 (Bankr. 
S.D.N.Y. 1992) (deciding that enforcement of such lease restrictions would “contravene overriding 
federal policy requiring debtor to maximize estate assets.. ..”); In re R.H. Macy and Co., Inc., 170 
B.R. 69, 73-74 (Bankr. S.D.N.Y. 1994) (holding that the lessor could not recover damages for 
breach of a covenant to remain open throughout the lease tenn, because the debtor had a duty to 
maximize the value to the estate and the debtor fulfilled this obligation by holding a store closing 
sale and closing the store.); In re Tobago Bay Trading Co., 112 B.R. 463, 467-68 (Bankr. N.D. 
Ga., 1990) (finding that a debtor’s efforts to reorganize would be significantly impaired to the 
detriment of creditors if lease provisions prohibiting a debtor from liquidating its inventory were 
enforced); In re Lisbon Shops, Inc., 24 B.R. 693, 695 (Bankr. E.D. Mo. 1982) (holding restrictive 
lease provision unenforceable in chapter 11 case where debtor sought to conduct a liquidation 
sale). 

47. Store closing sales are a routine part of chapter 11 cases involving retail debtors. 
Such sales are consistently approved by courts, despite provisions in recorded documents or 
agreements purporting to forbid such sales. Indeed, courts have repeatedly deemed such restrictive 
contractual provisions unenforceable as impermissible restraints on a debtor’s ability to maximize 
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the value of its assets under section 363 of the Bankruptcy Code. See, e.g., In re rue21, inc., No. 
17-22045 (GLT) (Bankr. W.D. Pa. May 18, 2017) (authorizing store closing sales without 
requiring compliance with lease provisions affecting store closing or liquidation sales); see also In 
re BCBG Max Azria Glob. Holdings, LLC, No. 17-10466 (Bankr. S.D.N.Y. Mar. 2, 2017) 
(authorizing store closing sales without requiring compliance with lease provisions affecting store 
closing or liquidation sales); In re Aeropostale, Inc., No. 16-11275 (Bankr. S.D.N.Y. May 6, 2016) 
(same); In re Sports Authority Holdings, Inc., No. 16-10527 (Bankr. D. Del. March 3, 2016) 
(same); In re The Great Atl. & Pac. Tea Co., Inc., No. 15-23007 (Bankr. S.D.N.Y. August 13, 
2015) (same); In re Blockbuster Inc., No. 10-14997 (Bankr. S.D.N.Y. Jan. 20, 2011) (same). 

48. Thus, to the extent that such provisions or restrictions exist in any of the leases of 
the Stores subject to the Store Closings, the Debtor request that the Court authorize the Debtor and 
or the Consultant to conduct any liquidation sales without interference by any landlords or other 
persons affected, directly or indirectly, by the liquidation sales. 

F. The Court Should Approve the Abandonment of Certain Property in Connection 

with any Liquidation Sales 

49. After notice and a hearing, a debtor “may abandon any property of the estate that 
is burdensome to the estate or that is of inconsequential value and benefit to the estate.” 11 
U.S.C. §554(a). 

50. The Debtor is seeking to sell all FF&E remaining in the Stores. However, the 
Debtor may detennine that the costs associated with holding or selling certain property or FF&E 
exceeds the proceeds that will be realized upon its sale, or that such property is not sellable at all. 
In such event, the property is of inconsequential value and benefit to the estates and/or may be 
burdensome to retain. 


4831 - 1257-1993 


24 



19-51919-rbk Doc#4 Filed 08/07/19 Entered 08/07/19 14:51:29 Main Document Pg 25 of 

27 


51. To maximize the value of the Debtor’s assets and to minimize the costs to the 
estate, the Debtor respectfully requests authority to abandon any of its remaining FF&E or 
other property located at any of the Stores without incurring liability to any person or entity. 
Following abandonment, any person (including, without limitation, the landlords) asserting 
rights, liens, claims, encumbrances, and/or interests in the abandoned property under non- 
bankruptcy law may freely exercise such rights, liens, claims, encumbrances, and/or interests in 
the abandoned property, without further notice or order from this Court, without any liability to 
the Debtor, and without waiver of any claim such person may have against the Debtor. 

52. Notwithstanding the foregoing, the Debtor will utilize all commercially reasonable 
efforts to remove or cause to be removed any confidential or personal identifying information 
(which means infonnation which alone or in conjunction with other infonnation identifies an 
individual, including, but not limited to, an individual’s name, social security number, date of birth, 
government-issued identification number, account number and credit or debit card number) in any 
of the Debtor’s hardware, software, computers or cash registers or similar equipment that are to be 
sold or abandoned. 

G. The Court Should Find That any Sale of the Store Closure Assets Does Not 

Require the Appointment of a Consumer Privacy Ombudsman 

53. Section 363(b)(1) of the Bankruptcy Code provides that a debtor may not sell or 
release personally identifiable information about individuals unless such sale or lease is consistent 
with its policies or upon appointment of a consumer privacy ombudsman pursuant to section 332 
of the Bankruptcy Code. The Debtor will not be selling or releasing personally identifiable 
infonnation in the course of the Sales. Therefore, appointment of a consumer privacy ombudsman 
is unnecessary. 
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Request for Waiver of Stay 

54. To the extent that the relief sought in the Motion constitutes a use of property under 
Bankruptcy Code § 363(b), the Debtor seeks a waiver of the fourteen-day stay under Bankruptcy 
Rule 6004(h). Further, to the extent applicable, the Debtor requests that the Court find that the 
provisions of Bankruptcy Rule 6003 are satisfied. As explained herein, the relief requested in this 
Motion is immediately necessary for the Debtor to be able to continue to operate its businesses 
and preserve the value of the estate. 

Notice 

55. Notice of this Motion has been provided to: (i) the Office of the United States 
Trustee; (ii) the Debtor’s secured creditors; (iii) any party whose interests are directly affected by 
this specific pleading; (iv) those persons who have formally appeared and requested notice and 
service in these proceedings pursuant to Bankruptcy Rules 2002 and 3017; (v) counsel for and the 
members of any official committees appointed by this Court; (vi) the 20 largest unsecured creditors 
of the Debtor; (vii) all governmental agencies having a regulatory or statutory interest in this case; 
and (viii) all landlords. 

WFIEREFORE the Debtor respectfully requests that the Court (i) grant the Motion and (ii) 
grant such other and further relief as is just and proper. 

RESPECTFULLY SUBMITTED this 7th day of August, 2019 

ERIC TERRY LAW, PLLC 

3511 Broadway 
San Antonio, Texas 78209 
Telephone: (210)468-8274 
Facsimile: (210)319-5447 
eric@ericterrylaw.com 

/s/ Eric B. Terry 
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Eric B. Terry, State Bar No. 00794729 

PROPOSED ATTORNEYS FOR DEBTOR 
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Exhibit A 


Proposed Interim Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF TEXAS 
SAN ANTONIO DIVISION 


In re: 

§ 

Chapter 11 


§ 


A’GACI, L.L.C., 

§ 

Case No. 1 


§ 


Debtor. 

§ 



§ 



INTERIM ORDER GRANTING THE DEBTOR’S EMERGENCY 
MOTION FOR ENTRY OF INTERIM AND FINAL ORDERS (I) 
AUTHORIZING THE DEBTOR TO ASSUME THE CONSULTING 
AGREEMENT; (II) APPROVING PROCEDURES FOR STORE CLOSING 
SALES; (III) APPROVING THE SALE OF STORE CLOSURE 
ASSETS FREE AND CLEAR OF ALL LIENS, CLAIMS AND 
ENCUMBRANCES; (IV) WAIVING COMPLIANCE WITH 
APPLICABLE STATE LAWS AND APPROVING 
DISPUTE RESOLUTION PROCEDURES; AND 
(V) GRANTING RELATED RELIEF 
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Upon the motion (the ’’ Motion ”) 1 of the Debtor for the entry of an order (the ’’ Interim 
Order "), (i) authorizing the Debtor to assume the Consulting Agreement; (ii) approving the Sale 
Guidelines; (iii) approving the Sale of Store Closure Assets free and clear of all liens, claims and 
encumbrances; (iv) waiving compliance with Applicable State Laws and approving Dispute 
Resolution Procedures; and (v) granting related relief; and the Court having reviewed the Motion 
and the First Day Declaration and having considered the statements of counsel and the evidence 
adduced with respect to the Motion at any hearing before the Court (the " Hearing "); the Court 
having found that (i) the Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157(b) 
and 1334, (ii) venue is proper in this District pursuant to 28 U.S.C. § 1409, (iii) this is a core 
proceeding pursuant to 28 U.S.C. § 157(b), (iv) the notice of the Motion and the Hearing was 
sufficient under the circumstances, and (v) there is good cause to waive the stay of Bankruptcy 
Rule 6004(h); after due deliberation determined that the relief requested in the Motion is necessary 
and essential for the Debtor’s reorganization and such relief is in the best interests of the Debtor, 
its estate and its creditors; and upon the record herein; and after due deliberation thereon; and good 
and sufficient cause have been shown; it is hereby: 

FOUND AND DETERMINED THAT: 2 

1. The Debtor has advanced sound business reasons for seeking to assume the 
Consulting Agreement and adopt the Sale Guidelines, on an interim basis subject to the Final 
Hearing, as set forth in the Motion and at the Hearing, and entering into the Consulting Agreement 
is a reasonable exercise of the Debtor’s business judgment and in the best interests of the Debtor 
and its estate. 


1 Capitalized terms not otherwise defined herein shall have the meanings given to them in the Motion or the 

Agreement (defined below). 

Findings of fact shall be construed as conclusions of law and conclusions of law shall be construed as 
findings of fact where appropriate. See Fed. R. Bankr. P. 7052. 
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2. Conducting the Store Closings in accordance with the Sale Guidelines will provide 
an efficient means for the Debtor to dispose of the Store Closure Assets. 

3. The Consulting Agreement was negotiated, proposed, and entered into by the 
Consultant and the Debtor without collusion, in good faith and from arm's length bargaining 
positions. 

4. The assumption of the Consulting Agreement is a sound exercise of the Debtor’s 
business judgment. 

5. The relief set forth herein is necessary to avoid immediate and irreparable harm to 
the Debtor and its estate and the Debtor has demonstrated good, sufficient, and sound business 
purposes and justifications for the relief approved herein. 

6. The Store Closings and the Sales are in the best interest of the Debtor’s estate. 

7. The entry of this Interim Order is in the best interest of the Debtor and its estate, 
creditors, interest holders, and all other parties in interest; and now therefore; 

IT IS HEREBY ORDERED THAT: 

8. The Motion is GRANTED ON AN INTERIM BASIS as provided herein. 

9. The final hearing (the “ Final Hearing ”) on the Motion shall be held on 

_, 2019, at_:_.m., prevailing Central Time. Any objections or responses to 

entry of a final order on the Motion shall be filed on or before 4:00 p.m. prevailing Central Time 

on_, 2019, and served on the following parties: (i) the Debtors, A’GACI, L.L.C., 4958 

Stout Drive, San Antonio, Texas 78219, Attn: David Won; (ii) proposed counsel to the Debtor, 
Eric Terry Law, PLLC, 3511 Broadway, San Antonio, Texas 78209, Attn: Eric Terry, Esq. (iii) 
the Office of the United States Trustee for the Western District of Texas; (iv) counsel to the official 
committee of unsecured creditors (if any) appointed in this Chapter 11 Case; (v) all state attorneys 
general in which the Store Closure Assets are Located; (vi) municipalities in which the Store 
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Closure Assets are located; (vii) all of the Debtor’s landlords at the locations of the Stores; (viii) 
all applicable state and consumer protection agencies; (ix) counsel to the Consultant, Deborah 
Williamson and Patrick Huffstickler, Dykema Gossett, PLLC, 112 E. Pecan St. #1800, San 
Antonio, Texas 78205 and (x) any party that has requested notice pursuant to Bankruptcy Rule 
2002 (collectively, the “ Notice Parties ”). 

10. The Debtor is authorized and empowered to take any and all further actions as may 
be reasonably necessary or appropriate to give effect to this Interim Order. 

11. To the extent of any conflict between this Interim Order, the Sale Guidelines, and 
the Consulting Agreement, the terms of this Interim Order shall control over all other documents 
and the Sale Guidelines shall control over the Consulting Agreement. 

12. Notwithstanding Bankruptcy Rule 6004(h), this Interim Order shall take effect 
immediately upon its entry. 

A. Authority To Assume the Consulting Agreement 

13. The Consulting Agreement, a copy of which is attached to this Interim Order as 
Schedule 1, is hereby assumed pursuant to section 365 of the Bankruptcy Code on an interim basis. 
The Debtor is authorized to act and perfonn in accordance with the terms of the Consulting 
Agreement, including making payments required by the Consulting Agreement to the Consultant 
without the need for any application of the Consultant or a further order of the Court. 

14. Subject to the restrictions set forth in this Interim Order and the Sale Guidelines, 
the Debtor and the Consultant hereby are authorized to take any and all actions as may be necessary 
or desirable to implement the Consulting Agreement and the Sales; and each of the transactions 
contemplated by the Consulting Agreement, and any actions taken by the Debtor and the 
Consultant necessary or desirable to implement the Consulting Agreement and/or the Sales prior 
to the date of this Interim Order, hereby are approved and ratified. 
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B. Authority To Engage in Store Closing Sales 

15. The Debtor is authorized, pursuant to 105(a) and 363(b)(1) of the Bankruptcy Code, 
to immediately continue and conduct Sales at the Stores in accordance with this Interim Order, the 
Sale Guidelines, and the Consulting Agreement. 

16. The Sale Guidelines are approved in their entirety on an interim basis. 

17. The Debtor is authorized to discontinue operations at the Stores in accordance with 
this Interim Order and the Sale Guidelines. 

18. All entities that are presently in possession of some or all of the Merchandise or 
FF&E in which the Debtor holds an interest that are or may be subject to the Consulting Agreement 
or this Interim Order are hereby directed to surrender possession of such Merchandise or FF&E to 
the Debtor or the Consultant. 

19. Neither the Debtor nor the Consultant nor any of their officers, employees, or agents 
shall be required to obtain the approval of any third party, including (without limitation) any 
Governmental Unit (as defined in Bankruptcy Code section 101(27)) or landlord, to conduct the 
Store Closings and to take the related actions authorized herein. 

C. Conduct of the Sales 

20. All newspapers and other advertising media in which the Sales may be advertised 
and all landlords are directed to accept this Interim Order as binding authority so as to authorize 
the Debtor and the Consultant to conduct the Sales and the sale of Merchandise and FF&E pursuant 
to the Consulting Agreement, including, without limitation, to conduct and advertise the sale of 
the Merchandise and FF&E in the manner contemplated by and in accordance with this Interim 
Order, the Sale Guidelines, and the Consulting Agreement. 

21. The Debtor and Consultant are hereby authorized to take such actions as may be 
necessary and appropriate to implement the Consulting Agreement and to conduct the sale without 
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necessity of further order of this Court as provided in the Consulting Agreement or the Sale 
Guidelines, including, but not limited to, advertising the sale as a “going out of business”, "store 
closing sale", "sale on everything", "everything must go", or similar-themed sales through the 
posting of signs (including the use of exterior banners at non-enclosed mall Stores, and at enclosed 
mall Stores to the extent the applicable Closing Location entrance does not require entry into the 
enclosed mall common area), use of sign-walkers, and street signage. 

22. Notwithstanding anything herein to the contrary, and in view of the importance of 
the use of sign-walkers, banners, and other advertising to the sale of the Merchandise and FF&E, 
to the extent that, prior to the Final Hearing, disputes arise during the course of such sale regarding 
laws regulating the use of sign-walkers, banners or other advertising and the Debtors and the 
Consultant are unable to resolve the matter consensually with a Governmental Unit, any party may 
request an immediate telephonic hearing with this Court pursuant to these provisions. Such 
hearing will, to the extent practicable, be scheduled no later than the earlier of (a) the Final Hearing 
or (b) within two business days of such request. This scheduling shall not be deemed to preclude 
additional hearings for the presentation of evidence or arguments as necessary. 

23. Except as expressly provided in the Consulting Agreement, the sale of the 
Merchandise and FF&E shall be conducted by the Debtor and the Consultant notwithstanding any 
restrictive provision of any lease, sublease or other agreement relative to occupancy affecting or 
purporting to restrict the conduct of the Sales, the rejection of leases, abandonment of assets, or 
"going dark" provisions. . In the event of any conflict between the Sale Guidelines and any Side 
Letter, the terms of such Side Letter shall control. Both the Sale Guidelines and any Side Letters 
shall at all times be subject to, and controlled by, the provisions of this Interim Order. 
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24. Except as expressly provided for herein or in the Sale Guidelines, no person or 
entity, including, but not limited to, any landlord, licensor, service providers, utilities, and creditor, 
shall take any action to directly or indirectly prevent, interfere with, or otherwise hinder 
consummation of the Sales or the sale of Merchandise or FF&E, or the advertising and promotion 
(including the posting of signs and exterior banners or the use of sign-walkers) of such sales, and 
all such parties and persons of every nature and description, including, but not limited to, any 
landlord, licensor, service providers, utilities, and creditor and all those acting for or on behalf of 
such parties, are prohibited and enjoined from (i) interfering in any way with, obstructing, or 
otherwise impeding, the conduct of the Sales and/or (ii) instituting any action or proceeding in any 
court (other than in the Bankruptcy Court) or administrative body seeking an order or judgment 
against, among others, the Debtors, the Consultant, or the landlords at the Stores that might in any 
way directly or indirectly obstruct or otherwise interfere with or adversely affect the conduct of 
the Sales or sale of the Merchandise or FF&E or other liquidation sales at the Stores and/or seek 
to recover damages for breach(es) of covenants or provisions in any lease, sublease, license, or 
contract based upon any relief authorized herein. 

25. In accordance with and subject to the terms and conditions of the Consulting 
Agreement, the Consultant shall have the right to use the Stores and all related Closing Store 
services, furniture, fixtures, equipment and other assets of the Debtors for the purpose of 
conducting the Sales, free of any interference from any entity or person, subject to compliance 
with the Sale Guidelines and this Interim Order. 

26. All sales of Store Closure Assets shall be "as is" and final. 

27. The Consultant shall not be liable for sales taxes except as expressly provided in 
the Consulting Agreement and the payment of any and all sales taxes is the responsibility of the 
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Debtor. The Debtor is directed to remit all taxes arising from the Sales to the applicable 
Governmental Units as and when due, provided that in the case of a bona fide dispute the Debtor 
is only directed to pay such taxes upon the resolution of the dispute, if and to the extent that the 
dispute is decided in favor of the applicable Governmental Unit. For the avoidance of doubt, sales 
taxes collected and held in trust by the Debtors shall not be used to pay any creditor or any other 
party, other than the applicable Governmental Unit for which the sales taxes are collected. The 
Consultant shall collect, remit to the Debtors and account for sales taxes as and to the extent 
provided in the Consulting Agreement. This Interim Order does not enjoin, suspend or restrain 
the assessment, levy or collection of any tax under state law, and does not constitute a declaratory 
judgment with respect to any party's liability for taxes under state law. 

28. Pursuant to section 363(f) of the Bankruptcy Code, the Consultant, on behalf of the 
Debtors, is authorized to sell and all sales of Merchandise or FF&E (each as defined in the 
Consulting Agreement) pursuant to the Sales, whether by the Consultant or the Debtors, shall be 
free and clear of any and all Encumbrances; provided, however, that any such Encumbrances shall 
attach to the proceeds of the Sales with the same validity, in the amount, with the same priority as, 
and to the same extent that any such liens, claims, and encumbrances have with respect to the 
Merchandise and FF&E, subject to any claims and defenses that the Debtors may possess with 
respect thereto and the Consultant's fees and expenses (as provided in the Consulting Agreement). 

29. To the extent that the Debtors propose to sell or abandon FF&E which may contain 
personal and/or confidential information about the Debtor’s employees and/or customers (the 
" Confidential Information "), the Debtors shall remove the Confidential Information from such 
items of FF&E before such sale or abandonment. 
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30. The Debtors and/or the Consultant (as the case may be) are authorized and 
empowered to transfer Merchandise and FF&E among the Stores. The Consultant is authorized to 
sell the Debtor’s FF&E and abandon the same, in each case, as provided for and in accordance 
with the terms of the Consulting Agreement. Following abandonment, any person (including, 
without limitation, the landlords) asserting rights, liens, claims, encumbrances, and/or interests in 
such abandoned property under non-bankruptcy law may freely exercise such rights, liens, claims, 
encumbrances, and/or interests in the abandoned property, without further notice or order from 
this Court, without any liability to the Debtor, and without waiver of any claim such person may 
have against the Debtor. 

31. Notwithstanding this or any other provision of this Order, nothing shall prevent or 
be construed to prevent the Consultant (individually, as part of a joint venture, or otherwise) or 
any of its affiliates from providing additional services to and/or bidding on the Debtors’ assets not 
subject to the Consulting Agreement pursuant to an agency agreement or otherwise (“ Additional 
Assets ”). The Consultant (individually, as part of a joint venture, or otherwise) or any of its 
affiliates are hereby authorized to bid on, guarantee, or otherwise acquire such Additional Assets, 
or offer to provide additional services, notwithstanding anything to the contrary in the Bankruptcy 
Code or other applicable law, provided that such services guarantee, transaction, or acquisition is 
approved by separate order of this Court. 

D. Procedures Relating to Additional Store Closings 

E. Dispute Resolution Procedures with Governmental Units 

32. Nothing in this Order, the Consulting Agreement, or the Sale Guidelines, releases, 
nullifies, or enjoins the enforcement of any liability to a governmental unit under environmental 
laws or regulations (or any associated liabilities for penalties, damages, cost recovery, or injunctive 
relief) to which any entity would be subject as the owner, lessor, lessee, or operator of the property 
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after the date of entry of this Order. Nothing contained in this Order, the Consulting Agreement, 
or the Sale Guidelines shall in any way: (a) diminish the obligation of any entity to comply with 
environmental laws; or (b) diminish the obligations of the Debtors to comply with environmental 
laws consistent with its rights and obligations as debtor in possession under the Bankruptcy Code. 
The Store Closings and the Sales shall not be exempt from laws of general applicability, including, 
without limitation, public health and safety, criminal, tax, labor, employment, environmental, 
antitrust, fair competition, traffic and consumer protection laws, including consumer laws 
regulating deceptive practices and false advertising (collectively, “ General Laws ”). Nothing in this 
Order, the Consulting Agreement, or the Sale Guidelines, shall alter or affect obligations to comply 
with all applicable federal safety laws and regulations. Nothing in this Order shall be deemed to 
bar any Governmental Unit (as such term is defined in section 101(47) of the Bankruptcy Code) 
from enforcing General Laws in the applicable non-bankruptcy forum, subject to the Debtors’ 
rights to assert in that forum or before this Court that any such laws are not in fact General Laws 
or that such enforcement is impermissible under the Bankruptcy Code or this Order. 
Notwithstanding any other provision in this Order, no party waives any rights to argue any position 
with respect to whether the conduct was in compliance with this Order and/or any applicable law, 
or that enforcement of such applicable law is preempted by the Bankruptcy Code. Nothing in this 
Order shall be deemed to have made any rulings on any such issues. 

33. To the extent that the sale of Store Closure Assets is subject to any Liquidation Sale 
Laws, including any federal, state or local statute, ordinance, or rule, or licensing requirement 
directed at regulating “going out of business,” “store closing,” similar inventory liquidation sales, 
or bulk sale laws, laws restricting safe, professional and non-deceptive, customary advertising such 
as signs, banners, posting of signage, and use of sign-walkers solely in connection with the sale 
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and including ordinances establishing license or pennit requirements, waiting periods, time limits 
or bulk sale restrictions that would otherwise apply solely to the sale of the Store Closure Assets, 
the dispute resolution procedures in this section shah apply. 

i. Provided that the Sales are conducted in accordance with the terms of the 
Interim Order, or the Final Order, as applicable, and the Sale Guidelines, and 
in light of the provisions in the laws of many Governmental Units that exempt 
court-ordered sales from their provisions, the Debtor and the Consultant will 
be presumed to be in compliance with any Liquidation Sale Laws and are 
authorized to conduct the Sales in accordance with the terms of the Interim 
Order, or the Final Order, as applicable, and the Sale Guidelines without the 
necessity of further showing compliance with any Liquidation Sale Laws. 

ii. Within three business days after entry of the Interim Order, the Debtor will 
serve by first-class mail, copies of the Interim Order, the proposed Final 
Order, the Consulting Agreement, and the Sale Guidelines on the following: 
(a) the Attorney General’s office for each state where the Sales are being 
held; (b) the county consumer protection agency or similar agency for each 
county where the Sales are being held; (c) the division of consumer protection 
for each state where the Sales are being held; (d) the chief legal counsel for 
the local jurisdiction; (e) the landlords for the Stores; and (f) Robert Raskin, 
SB360 Capital Partners, 1010 Northern Blvd, Great Neck, NY 11021 
(collectively, the “ Dispute Notice Parties ”). 

iii. To the extent that there is a dispute arising from or relating to the Sales, 
the Interim Order, or the proposed Final Order, as applicable, the Consulting 
Agreement, or the Sale Guidelines, which dispute relates to any Liquidation 
Sale Laws (a “ Reserved Dispute”) , the Bankruptcy Court shah retain 
exclusive jurisdiction to resolve the Reserved Dispute. Any time within ten 
days following entry of the Interim Order, any Governmental Unit may 
assert that a Reserved Dispute exists by sending a notice (the “ Dispute 
Notice ”) explaining the nature of the dispute to: (a) Eric Terry Law, PLLC, 
3511 Broadway, San Antonio, Texas 78209, Attn: Eric Terry, Esq.,(b) counsel 
to the official committee of unsecured creditors, if one is appointed, and (c) the 
United States Trustee for the Western District of Texas; (d) Robert Raskin, 
SB360 Capital Partners, 1010 Northern Blvd, Great Neck, NY 11021; and (e) 
Choate, Hah & Stewart LLP, Two International Place, Boston, MA 02110, 
Attn: John F. Ventola. If the Debtor and the Governmental Unit are unable 
to resolve the Reserved Dispute within 15 days after service of the notice, the 
Governmental Unit may file a motion with the Bankruptcy Court requesting 
that the Bankruptcy Court resolve the Reserved Dispute (a “ Dispute 
Resolution Motion ”). 

iv. In the event that a Dispute Resolution Motion is filed, nothing in the Interim 
Order, or the Final Order, as applicable, shall preclude the Debtor, a landlord, 
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or any other interested party from asserting (A) that the provisions of any 
Liquidation Sale Laws are preempted by the Bankruptcy Code, or (B) that 
neither the terms of the Interim Order or the Final Order nor the conduct of the 
Debtor pursuant to the Interim Order or the Final Order, violates such 
Liquidation Sale Laws. Filing a Dispute Resolution Motion as set forth herein 
shall not be deemed to affect the finality of any Interim Order or Final Order or 
to limit or interfere with the Debtor’s or the Consultant’s ability to conduct or 
to continue to conduct the Sales pursuant to the Interim Order or the Final 
Order, absent further order of the Bankruptcy Court. Upon the entry of the 
Interim Order or the Final Order, as applicable, the Bankruptcy Court grants 
authority for the Debtor and the Consultant to conduct the Sales pursuant to the 
terms of the Interim Order or the Final Order, as applicable, the Consulting 
Agreement, and/or the Sale Guidelines and to take all actions reasonably related 
thereto or arising in connection therewith. The Governmental Unit will be 
entitled to assert any jurisdictional, procedural, or substantive arguments it 
wishes with respect to the requirements of its Liquidation Sale Laws or the lack 
of any preemption of such Liquidation Sale Laws by the Bankruptcy Code. 
Nothing in the Interim Order or the Final Order will constitute a ruling with 
respect to any issues to be raised in any Dispute Resolution Motion. 

v. If, at any time, a dispute arises between the Debtor and/or the Consultant and a 
Governmental Unit as to whether a particular law is a Liquidation Sale Law, 
and subject to any provisions contained in the Interim Order or the Final Order 
related to the Liquidation Sale Laws, then any party to that dispute may utilize 
the provisions of subparagraphs (iv) and (v) above by serving a notice to the 
other party and proceeding thereunder in accordance with those paragraphs. 
Any determination with respect to whether a particular law is a Liquidation Sale 
Law shall be made de novo. 

34. Subject to paragraphs 32 and 33 above, each and every federal, state, or local 
agency, departmental, or Governmental Unit with regulatory authority over the Sales and all 
newspapers and other advertising media in which the Sales are advertised shall consider this Order 
as binding authority that no further approval, license, or permit of any Governmental Unit shall be 
required, nor shall the Debtors or the Consultant be required to post any bond, to conduct the Sales. 

35. Provided that the Sales are conducted in accordance with the terms of this Order, 
the Consulting Agreement, and the Sale Guidelines, and in light of the provisions in the laws that 
exempt court-ordered sales from their provisions, the Debtors and Consultant shall be presumed 
to be in compliance with any Liquidation Sale Laws and are authorized to conduct the Sales in 
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accordance with the terms of this Order and the Sale Guidelines without the necessity of further 
showing compliance with any such Liquidation Sale Laws. 

36. Within three business days of this Interim Order, the Debtor shall serve copies of 
this Interim Order, the Consulting Agreement, and the Sale Guidelines via email, facsimile, or 
regular mail, on: (i) the Debtors, A’GACI, L.L.C., 4958 Stout Drive, San Antonio, Texas 78219, 
Attn: David Won; (ii) proposed counsel to the Debtor, Eric Terry Law, PLLC, 3511 Broadway, 
San Antonio, Texas 78209, Attn: Eric Terry, Esq.; (iii) the Office of the United States Trustee for 
the Western District of Texas; (iv) counsel to the official committee of unsecured creditors (if any) 
appointed in this Chapter 11 Case; (v) all state attorneys general in which the Store Closure Assets 
are Located; (vi) municipalities in which the Store Closure Assets are located; (vii) all of the 
Debtor’s landlords at the locations of the Stores; (viii) all applicable state and consumer protection 
agencies; (ix) all parties who are known by the Debtor to assert liens against the Store Closure 
Assets; (x) all of the Debtors’ landlords at the locations of the Stores; and (xi) any party that has 
requested notice pursuant to Bankruptcy Rule 2002. 

F. Other Provisions. 

37. The Consulting Agreement and related documents may be modified, amended or 
supplemented by the parties thereto in accordance with the terms thereof without further order of 
this Court. 

38. The Consultant shall not be liable for any claims against the Debtor, and the Debtor 
shall not be liable for any claims against Consultant, in each case, other than as expressly provided 
for in the Consulting Agreement. 

39. To the extent the Debtor is subject to any state “fast pay” laws in connection with 
the Store Closings, the Debtor shall be presumed to be in compliance with such laws to the extent, 
in applicable states, such payroll payments are made by the later of: (a) the Debtor’s next regularly 
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scheduled payroll; and (b) seven calendar days following the termination date of the relevant 
employee, and in all such cases consistent with, and subject to, any previous orders of this Court 
regarding payment of same. 

40. Notwithstanding Bankruptcy Rules 6003(b) and 6004(h), the terms and conditions 
of this Order are immediately effective and enforceable upon its entry. 

41. The Debtor is authorized to take all actions necessary to effectuate the relief granted 
in this Order. 

42. This Court shall retain exclusive jurisdiction with regard to all issues or disputes 
relating to this Interim Order or the Consulting Agreement, including, but not limited to, (i) any 
claim or issue relating to any efforts by any party or person to prohibit, restrict or in any way limit 
banner and sign-walker advertising, including with respect to any allegations that such advertising 
is not being conducted in a safe, professional and non-deceptive manner, (ii) any claim of the 
Debtor, the landlords and/or the Consultant for protection from interference with the Sales, (iii) 
any other disputes related to the Sales, and (iv) to protect the Debtor and/or the Consultant against 
any assertions of any liens, claims, encumbrances, and other interests. No such parties or person 
shall take any action against the Debtor, the Consultant, the landlords or the Sales until this Court 
has resolved such dispute. This Court shall hear the request of such parties or persons with respect 
to any such disputes on an expedited basis, as may be appropriate under the circumstances. 

43. Notwithstanding anything else in this Order to the contrary, any payments 
authorized to be made by this Order shall be subject to the terms, conditions, limitations, and 
restrictions set forth in (i) that certain Interim Order Pursuant to 11 U.S.C. §§ 105, 361, 362, 363, 
364 and 507 (I) Authorizing the Debtor to Obtain Postpetition Financing, (II) Authorizing the 
Debtor to Use Cash Collateral, (III) Granting Liens and Providing Superpriority Administrative 
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Expense Status, (IV) Granting Adequate Protection to the Prepetition Lenders, (V) Modifying 

Automatic Stay, (VI) Scheduling a Final Hearing, and (VII) Granting Related Relief [D.I._] and 

any further debtor-in-possession financing order entered by this Court in this case (collectively, 
the “ DIP Financing Order ”), including, without limitation, the requirement that any payments 
authorized by this Order may only be made as permitted under the Budget approved in connection 
with such DIP Financing Order and (ii) that certain Order (I) Authorizing Continued Use of 
Existing Business Forms and Records, (II) Authorizing Maintenance of Existing Corporate Bank 
Accounts and Cash Management System, (III) Authorizing Payment of Prepetition Costs and Fees 
Associated with Customer Credit and Debit Card Transactions; and (IV) Waiving Certain U.S. 
Trustee Requirements [D.I._]. 

### 

Submitted by: 

Eric Terry Law, PLLC, 

3511 Broadway 

San Antonio, Texas 78209 

Attn: Eric Terry, Esq. 

State Bar No. 00794729 

PROPOSED ATTORNEYS FOR DEBTOR 
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CONSULTING AGREEMENT 


This Consulting Agreement, dated as of July 26, 2019 (this “ Agreement ”) is made by and 
between A’GACI, L.L.C. a limited liability company organized under the laws of the state of 
Texas, with a principal place of business at 4958 Stout Drive, San Antonio Texas 78219 (the 
“Company”) and a contractual joint venture between SB360 Capital Partners, LLC, a limited 
liability corporation organized under the laws of the state of Delaware with a principal place of 
business located at 1010 Northern Boulevard, Great Neck, New York 11021 and Hilco 
Merchant Resources, LLC a limited liability corporation organized under the laws of the state of 
Delaware with a principal place of business located at 5 Revere Drive, Suite 206, Northbrook, 
Illinois, 60062 (collectively the “ Consultant ”). 

RECITALS ; 

WHEREAS, the Company desires to retain Consultant to provide consulting services to 
Company with respect to the disposition of the Merchandise and FF&E (each as defined below) 
and related products and services, in the context of a “Total Inventory Blowout”, “Everything On 
Sale” or, to the extent not prohibited under the applicable Underlying Store Lease, or by 
applicable state or local law, “Store Closing”, or similar themed sale (the “Sale”). The Sale shall 
not be promoted as “going out of business”, or where prohibited by the Underlying Store Lease 
or applicable state or local law, “Store Closing” sales at (i) Company’s retail store locations 
identified on Exhibit 1A attached hereto (each individually, a “ Store ”, and collectively, the 
“ Stores ”) and (ii) the Company’s distribution center(s) identified on Exhibit IB attached hereto 
(each individually a “ Distribution Center ”, and collective, the “ Distribution Centers ”, and 
together with the Stores, each a “ Closing Location ” and collectively, the “ Closing Locations ”). 

WHEREAS, Consultant is willing to serve as the Company’s consultant for the purpose 
of providing such consulting services, upon the terms and conditions and in the manner set forth 
in this Agreement. 

NOW, THEREFORE, in consideration of the mutual covenants and agreements 
hereinafter set forth and other good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the parties hereto agree as follows: 

1. Definitions 


For the purposes of this Agreement, the terms listed below shall have the respective 
meanings indicated: 

“ Central Services ” shall mean those central administrative services provided by Company 
that are necessary or appropriate for the conduct and support of the Sale, including, but not 
limited to, use and/or access to Company’s: (i) inventory control system, (ii) payroll system, (iii) 
accounting system, (iv) office facilities (including use of reasonably sized offices located at 
Company’s central office facility to effect the Sale), (v) central administrative services and 
personnel to process and perform sales audit, banking, accounting, sale and expense 
reconciliation, and other normal course administrative services customarily provided to or for the 
benefit of operating the Closing Locations, (vi) necessary email messages targeted to the 
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customers of the Stores, which email messages will be designed by Consultant (and approved by 
Company) and sent by Company or Company’s existing service provider and (vii) such other 
central office services reasonably necessary or appropriate for the Sale. 

“ Consultant Incurred Expenses ” shall mean the aggregate amount of (i) Supervisor Costs; 
(ii) reasonable and documented travel expenses for members of Consultant’s executive team in 
an aggregate amount not to exceed $15,000.00; and (iii) Consultant’s reasonable and 
documented legal fees incurred in connection with the negotiation of this Agreement in an 
aggregate amount not to exceed $5,000.00; in each case in accordance with the Budget (as 
defined below). 

“ Gross Retail Recovery Percentage ” shall mean the Gross Sales recovered as a 
percentage of Retail Value of Merchandise in the Sale 

“ Gross Rings ” shall have the meaning set forth in Section 3.2(c). 

“ Gross Sales ” shall mean all proceeds derived from the sale of Merchandise during the 
Sale Term (excluding amounts paid for sales, excise, or gross receipts taxes); plus (i) all 
proceeds of fire, flood or other insurance covering the Merchandise, and (ii) the amount of any 
gift cards or merchandise credits redeemed at the Stores during the Sale Term; provided , 
however , that it is expressly understood and agreed, that Gross Sales shall not include sales made 
by or on behalf of Company prior to the Sale Commencement Date or after the Sale Tennination 
Date, regardless of when the applicable Merchandise is delivered to or picked up by the 
customer(s). 

“ Lender Agent ” shall mean Second Avenue Capital Partners, LLC, as administrative 
agent and collateral agent for itself and the other Lenders 1 . 


“ Lenders ” means those lenders under that certain Credit Agreement, dated as of August 
2, 2018 (as amended, restated, supplemented or otherwise modified from time to time and in 
effect on the date hereof), by and among, among others, the Company, such lenders and the 
Lender Agent. 

“ Merchandise ” shall mean all inventory that is owned by Company and located at, or in 
transit to the Stores and the Distribution Center(s) as of the Sale Commencement Date; provided , 
however , the Company and the Consultant agree that “Merchandise” shall expressly exclude: (1) 
goods which belong to sublessees, licensees or concessionaires of Company; (2) goods held by 
the Company on memo or consignment, unless otherwise agreed to by Company (in consultation 
with Lender Agent) and Consultant; and (3) FF&E. 

“ Retail Value ” shall mean with respect to each item of Merchandise, the retail price 
against which the applicable Sale discount was applied as such item of Merchandise was sold, as 
reflected in Gross Rings. 


1 SB360 Capital Partners, LLC is an affiliate of Lender Agent. 
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“ Sale Commencement Date ” shall mean the first business day after execution and 
delivery of this Agreement, but in no event later than August 1, 2019 (or such other date as shall 
be agreed by the Company and the Consultant in consultation with Lender Agent). 

“ Sale Expenses ” shall mean, with respect to the Sale of Merchandise from the Closing 
Locations, the following operating expenses incurred in connection with and attributable to the 
Sale subject to the limitations set forth in the Budget; including the following: (i) advertising 
expenses (including direct media costs, agency fees and production costs) (collectively, 
“ Advertising Costs ”), and interior and exterior signage and sign walkers (“ Signage Costs ”) used 
in connection with the Sale; (ii) payroll (including any store-level commissions) and related 
employee benefits and payroll taxes (“ Payroll Costs ”); (iii) security costs associated with the 
Sale; (iv) credit card processing fees for Merchandise; (v) Store-level employee bonuses 
mutually approved by Company (in consultation with the Lender Agent) and Consultant prior to 
the execution of this Agreement; (vi) occupancy and occupancy-related costs relative to the 
Closing Locations; (vii) insurance amounts; (viii) telephone charges; (ix) licensing and 
pennitting fees and expenses, and (xii) costs of transferring Merchandise between Closing 
Locations. 

“ Sale Guidelines ” shall mean the Sale Guidelines annexed hereto as Exhibit 3 which shall 
serve as the guidelines under which the Sale shall be conducted. 

“ Sale Term ” shall mean the period of time beginning with the Sale Commencement Date 
and ending on the Sale Termination Date. 

“ Sale Termination Date ” shall mean a date no later than August 31, 2019 (unless 
extended upon mutual agreement of Company (in consultation with the Lender Agent) and 
Consultant; or such earlier date(s) as detennined by the Company (in consultation with the 
Lender Agent) and the Consultant. 

“ Services ” shall mean the services to be performed by Consultant pursuant to Section 2.2 
of this Agreement. 

“ Store Employees ” shall mean those employees of the Company retained by Company to 
conduct the Sale following consultation with Consultant; provided however that Company shall 
exercise commercially reasonable best efforts to ensure that there are sufficient Store Employees 
to reasonably conduct the Sale (as to number, and sales and management quality, with reference 
to Company’s historic practices and periods); provided , further that in the event Company 
nevertheless is unable to ensure that there are sufficient Store Employees to reasonably conduct 
the Sale (as to number, and sales and management quality, with reference to Company’s historic 
practices and periods), Company shall not be deemed in breach of this Agreement and 
Consultant shall reasonably and equitably increase the Budget (with the consent of Lender 
Agent) to reflect the Consultant’s need to obtain qualified temporary employees and/or 
additional supervisors to adequately staff the Stores. 
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“ Supervisor/s) ” shall mean the individual(s) whom Consultant shall engage to provide 
Services in the Stores to Company in connection with the Sale in accordance with Section 2.3 
below. 


“ Supervisor Costs ” shall mean the following customary costs and expenses incurred by 
Consultant with respect to Supervisors in accordance with the Budget,: (i) the weekly 
compensation paid during the Sale Tenn per Supervisor (which in each case represents 
Consultant’s actual costs); (ii) reasonable and document travel expenses of the Supervisors 
between Closing Locations during the tenn of the Sale, and to and from the Sale locations at the 
commencement and conclusion of the Sale (and reasonable travel to and from the Supervisors’ 
homes during the Sale Term as is typical and customary in the liquidation industry given the 
nature of the Merchandise, the length of the Sale, and the actual results of the Sale); and (iii) 
reasonable Supervisor deferred compensation. 

“Underlying Store Leases ” shall mean all leases, occupancy agreements, reciprocal 
easement, license, or similar agreements pursuant to which Company has the right to occupy or 
utilize the Closing Locations. 

2. Consulting Services 

2.1 Company hereby retains Consultant and Consultant hereby agrees to serve as the 
exclusive independent consultant to the Company in connection with the conduct of the Sale as 
set forth herein. With respect to the Sale, Consultant shall serve as the sole and exclusive 
consultant to the Company relative to the conduct of the Sale at the Closing Locations 
throughout the Sale Term. 

2.2 On the tenns and conditions set forth herein, commencing as of the Sale 
Commencement Date, the Consultant shall provide the Company with the following Services 
with respect to the conduct of the Sale: 

(i) provision of approximately 10 qualified Supervisors to supervise and 
assist Company in its conduct of the Sale as further described in Section 2.3 below, including 
such lead, regional, financial, and field Supervisors as needed (after consultation with Company 
and Lender Agent) to assist Company in conducting the Sale and oversee the Sale process. All 
Supervisors shall have industry-specific experience conducting “Total Inventory Blowout”, 
“Everything on Sale”, or, to the extent not prohibited under the Underlying Store Lease, or by 
applicable state or local law, “Store Closing”, or similarly themed sales and shall act in a 
professional manner; provided that the determination of the number of Supervisors supplied for 
the Sale shall be detennined jointly by the Company and the Consultant; 

(ii) provide the Company with such oversight, supervision and guidance with 
respect to the conduct of the Sale and the liquidation and disposal of the Merchandise and FF&E 
from the Closing Focations as may be required to maximize Gross Sales; 

(iv) recommend and implement appropriate point of purchase, point of sale 
and external advertising to effectively sell the Merchandise during the Sale Tenn, consistent with 
the theme of the Sale and the Sale Guidelines, it being understood that the Sale will be advertised 
as a “Total Inventory Blowout”, “Store Closing” (subject to the provisions of Underlying Store 


4 



19-51919-rbk Doc#4-l Filed 08/07/19 Entered 08/07/19 14:51:29 Proposed Order Pg 22 

of 43 


Lease(s) and applicable state and local law), “Everything on Sale” or similar handles throughout 
the tenn of the Sale, subject to applicable restrictions as may appear in any affected Underlying 
Store Lease or under applicable state and local law. Consultant will work with the Company and 
its landlords, as directed by the Company, during the Sale Tenn concerning the conduct of the 
Sale and with respect to any restrictions as may appear in the Underlying Store Leases affecting 
the conduct of the Sale; 

(v) advise the Company as to appropriate discounting of Merchandise, 
appropriate staffing levels for the Closing Locations, and appropriate deferred compensation and 
incentive programs for Store Employees; 

(vi) oversee the display of Merchandise in the Stores; 

(vii) assist Company in the fonnulation and implementation of a loss 
prevention security program designed to protect the Merchandise from theft or other shortages; 

(viii) assist Company with accounting functions for the Stores, including 
evaluation of sales of Merchandise by category, sales reporting and monitoring of expenses, in 
each case using Company’s infrastructure; 

(ix) recommend and implement the transfer and balancing of Merchandise 
between and among the Closing Locations to maximize results during the Sale; 

(x) participate in weekly calls with representatives of the Company and 
Lender Agent; and 

(x) provide such other related services deemed necessary or prudent by the 
Company (in consultation with Lender Agent) and the Consultant under the circumstances giving 
rise to the Sale. 

2.3 (a) In connection with the Sale, Consultant shall directly or indirectly retain 

and engage the Supervisors. The Supervisors are engaged by Consultant and are not and shall 
not be deemed to be employees or agents of Company in any manner whatsoever; nor do the 
Supervisors have any relationship with Company by virtue of this Agreement or otherwise which 
creates any liability or responsibility on behalf of Company for the Supervisors. During the Sale 
Term, the Supervisors shall perform Services during nonnal Closing Location operating hours 
and for the period of time prior to the Closing Locations’ opening and subsequent to the Closing 
Locations’ closing, as required in connection with the Sale, in Consultant’s discretion. 

(b) In consideration of Consultant’s engagement of the Supervisors, Company 
agrees to reimburse Consultant, as a Sale Expense, for the actual Supervisor Costs paid by 
Consultant for services rendered by the Supervisors during the Sale Term. In connection with 
Consultant’s conduct of the Sale and its engagement of the Supervisors in connection therewith, 
not later than two (2) business days following the parties’ execution and delivery of this 
Agreement Consultant shall furnish Company with a copy of Consultant’s proposed deferred 
compensation plan for the Supervisors. Company shall reimburse Consultant for all Supervisor 
Costs weekly, based upon invoices or other documentation reasonably satisfactory to Company 
(in consultation with the Lender Agent). Company shall not be obligated to pay Supervisor 
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Costs and/or Supervisor deferred compensation that have not been included in, or provided for, 
in the Budget. 

2.4 Title to all Merchandise shall remain with Company at all times during the Sale 
Term until such Merchandise is sold. Although Consultant shall undertake its obligations under 
this Agreement in a manner designed to achieve the desired results of the Sale and to maximize 
the benefits to Company, Company expressly acknowledges that Consultant is not guaranteeing 
the results of the Sale or insuring the Merchandise. All sales of Merchandise in the Closing 
Locations shall be made on behalf of Company. Company further agrees that responsibility for 
the handling of any goods, inventory or other merchandise held by Company and located in the 
Closing Locations under any consignment, sale or return, or other similar agreement shall lie 
exclusively with Company, and Consultant shall have no responsibility with respect thereto. 

3. Expenses; Consultant’s Fees 

3.1 Sale Expenses . The Company, the Consultant and the Lender Agent have agreed 
on a pro fonna budget relating to the Sale describing in reasonable detail the projected Sale 
Expenses (the “ Budget ”) in the fonn and content annexed hereto and made a part hereof as 
Exhibit 2 (which Budget shall only be modified by mutual agreement of the Company, the 
Consultant and the Lender Agent) which Budget is based on the due diligence infonnation 
provided to the Consultant by the Company. The parties shall agree to modify the Budget to 
reflect any errors in the due diligence infonnation provided. In connection with the Sale and 
subject to the limitations set forth in the Budget, the Company shall be responsible for the 
payment of all expenses incurred in connection with the Sale, including without limitation all 
Sale Expenses (and Consultant shall not be responsible for any such expenses or Sale Expenses 
except as expressly provided for in Section 9.1 below). Consultant Incurred Expenses shall not 
exceed the aggregate amount for each category of Consultant Incurred Expenses set forth on the 
Budget without the prior written consent of the Company and Lender Agent. The Company shall 
reimburse Consultant for any reasonable and documented Consultant Incurred Expense on a 
weekly basis in connection with the weekly Sale reconciliation provided for in Section 4.1 hereof 
upon presentation of invoices and statements for such expenses, which reimbursement or 
payment shall be in addition to any Base Consulting Fee, any Additional Incentive 
Compensation (if any), and/or FF&E Fee (each as defined below) earned and payable hereunder. 

Concurrently with the execution hereof, the Company shall fund to Consultant forty 
thousand dollars ($40,000) (the "Prepayment") which shall be held by Consultant until the Final 
Settlement (and the Company shall not apply the Prepayment to, or otherwise offset any portion 
of the Prepayment against, any weekly reimbursement, payment of Expenses or other amount 
owing to Consultant under the Agreement prior to the Final Settlement). Without limiting any 
of Consultant's other rights, Consultant may apply the Prepayment to any unpaid obligation 
owing by the Company to Consultant under the Agreement. Any portion of the Prepayment not 
used to pay amounts explicitly contemplated by the Consulting Agreement shall be returned to 
the Company within three days following the Final Settlement. 


3.2 Consultant’s Compensation . 
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(a) Base Consulting Fee . In consideration of Consultant’s provision of the 
Services provided for hereunder, Company shall pay to Consultant, from Gross Sales, a 
Consulting Fee in an amount equal to one percent (1%) of the Gross Sales at all of the Closing 
Locations based upon Gross Rings (the “ Base Consulting Fee ”) . 

(b) Additional Incentive Compensation : In addition to the Base Consulting 
Fee, the Company shall pay to Consultant, an additional fee in an amount equal to one-half of 
one percent (0.5%) on all Gross Sales at all of the Closing Locations from the Sale 
Commencement Date based upon Gross Rings (the “ Additional Incentive Compensation ”) to the 
extent that the Gross Retail Recovery Percentage achieved during the Sale is equal to or greater 
than sixty-four percent (64.0%) (“Gross Retail Recovery Threshold”). 

(c) For purposes of calculating Gross Sales, the Company shall keep (i) a 
strict count of gross register receipts less applicable sales taxes, and (ii) cash reports of sales 
within each Closing Location (“Gross Rings”). Register receipts shall show for each item sold 
the Retail Value (as reflected on Company’s books and records) for such item, and the 
markdown or other discount granted by Consultant in connection with such sale . The Company 
shall make all such records and reports available to Consultant and the Lender Agent during 
regular business hours upon reasonable notice. 

3.3 Fixtures Disposition , (a) In addition to the consulting Services provided for 
herein with respect to the sale of Merchandise, with respect to furniture, fixtures and equipment 
owned by Company and located at the Stores (collectively, the “ FF&E ”), Consultant shall sell 
the FF&E in the Closing Locations for Company’s benefit. Consultant shall advertise in the 
context of advertising for the Sale that items of FF&E at Closing Locations are available for sale, 
and shall contact and solicit known purchasers and dealers of furniture and trade fixtures. In 
consideration of providing such services, Consultant shall retain seventeen and one-half percent 
(17.5%) of the gross receipts (net only of applicable sales taxes and budgeted sale expenses, if 
any, established by mutual agreement of the Company, the Consultant and the Lender Agent) 
from all sales or other dispositions of FF&E (the “ FF&E Fee ”). In addition, Company shall 
reimburse Consultant for Consultant’s reasonable and documented out-of-pocket expenses 
incurred in connection with the sale or other disposition of the FF&E pursuant to a budget 
established by mutual agreement of the Company, the Consultant and the Lender Agent (the 
“ FF&E Budget ”). 

(b) Consultant shall have no liability to Company or any third party for its failure to 
sell any or all of the FF&E, and shall have the right, in consultation with the Company and the 
Lender Agent, to abandon such unsold FF&E at the Closing Locations on the applicable Sale 
Termination Date, provided that such abandonment shall be done in a neat and orderly fashion. 

4. Sale Proceeds; Weekly Settlement 

4.1 The Company shall collect all proceeds of from the sale of Merchandise and 
FF&E (including all Gross Sales) and deposit the same in deposit accounts established by 
Company for the deposit thereof consistent with Company’s existing cash management system 
(which may be Company’s existing Store-level deposit accounts) (the “ Sale Accounts ”). The 
Company shall, upon request, deliver to Consultant and Lender Agent account statements and 
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such other information relating sale of Merchandise and FF&E (including the Gross Sales and 
the Sale Accounts) reasonably requested by Consultant or Lender Agent. On Wednesday of each 
week, commencing on the first Wednesday following the Sale Commencement Date, the 
Company (in consultation with the Lender Agent) and the Consultant shall reconcile the results 
of the Sale for the prior week, including, without limitation, Gross Sales, sales of FF&E, Sale 
Expenses, FF&E sale-related expenses, and all fees payable hereunder including the Base 
Consulting Fee, the Additional Incentive Compensation, if any, and the FF&E Fee, Company 
shall promptly pay all amounts due to Consultant for the previous week (subject to the 
limitations set forth in the Budget and the FF&E Budget). 

4.2 No later than seven (7) business days following the end of the Sale Term, the 
Company (in consultation with the Lender Agent) and the Consultant shall complete a Final 
Settlement and settlement of all amounts contemplated by this Agreement (“ Final Settlement ”), 
including, without limitation, the detennination and payment of any further fees due Consultant 
and all reimbursements and payments contemplated hereby (subject to the limitations set forth in 
the Budget and the FF&E Budget). 

5. Closing Location Employees 

5.1 The Company and the Consultant shall cooperate to retain the employees of the 
Company, as designated by Consultant from time-to-time, to be utilized to conduct the Sale at 
the Stores during the Sale Tenn. Such employees shall remain employees of the Company, and 
Consultant shall have no liability to such employees (including, without limitation, all the Store 
Employees and any of Company’s former employees) of any kind or nature whatsoever, 
including, without limitation, with respect to severance pay, tennination pay, vacation pay, pay 
in lieu of reasonable notice of tennination, WARN Act payments, or any other costs, expenses, 
obligations, or liabilities arising from Company’s or Company’s employment of such Store 
Employees prior to, during, and subsequent to the Sale Term. Other than advising Company that 
Consultant no longer desires to utilize the services of any employee in connection with the Sale, 
Consultant shall not have the right to change the terms of employment of any Store Employees. 

6. Representation And Warranties Of Consultant 

6.1 Consultant hereby represents, warrants and covenants in favor of Company as 
follows: 


(a) Consultant has taken all necessary action required to authorize the 
execution, perfonnance and delivery of this agreement, and to consummate the transactions 
contemplated hereby. 

(b) Upon execution by the parties hereto, this Agreement is a valid and 
binding obligation of Consultant enforceable in accordance with its terms. 

(c) No action or proceeding has been instituted or, to Consultant’s knowledge, 
threatened, affecting the consummation of this Agreement or the transactions contemplated 
herein. 
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(d) Consultant will comply with and act in accordance with any and all 
applicable state and local laws, rules and regulations and other legal obligations of all 
governmental authorities and the terms/restrictions of the Underlying Store Leases, as directed 
by the Company. 

7. Representations And Warranties Of Company 

7.1 Company hereby represents, warrants and covenants in favor of Consultant as 
follows: 


(a) Company has taken all necessary action required to authorize its 
execution, performance and delivery of this Agreement, and to consummate the transactions 
contemplated hereby. 

(b) Upon execution by the parties hereto, this Agreement is a valid and 
binding obligation of the Company enforceable in accordance with its tenns, subject only to any 
applicable bankruptcy, insolvency or similar laws affecting the rights of creditors generally and 
the availability of equitable remedies. 

(c) No action or proceeding has been instituted or, to Company’s knowledge, 
threatened, affecting the consummation of this Agreement or the transactions contemplated 
herein. 


(d) Company has maintained its pricing files in the ordinary course of 
business, and prices charged to the public for goods are the same in all material respects as set 
forth in such pricing files for the periods indicated therein, and all pricing files, records, and 
information received by Consultant are true and accurate in all material respects. 

8. Affirmative Duties Of Consultant 

8.1 To the extent necessary, Consultant shall assist Company in obtaining all required 
pennits and governmental consents required in order to conduct the Sale, and shall ensure that 
the Sale is conducted in accordance with all applicable laws, regulations and ordinances. 

8.2 The Consultant shall indemnify and hold Company and its affiliates, and their 
respective officers, directors, employees, agents, lenders and independent contractors 
(collectively, “ Company Indemnified Parties ”), hannless from and against all claims, demands, 
penalties, losses, liability or damage, including, without limitation, reasonable attorneys’ fees 
and expenses, directly or indirectly asserted against, resulting from, or related to: 

(i) Consultant’s material breach or material failure of or failure to comply 
with any of its agreements, covenants, representations or warranties contained herein or in any 
written agreement entered into in connection herewith; 

(ii) any harassment or any other unlawful, tortious or otherwise actionable 
treatment of any employees or agents of Company (including, without limitation, any Store 
Employees) by Consultant or any of Consultant’s representatives (including, without limitation, 
any Supervisor); 
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(iii) any claims by any party engaged by Consultant as an employee or 
independent contractor (including, without limitation, any Supervisor) arising out of such 
employment or engagement; except where due to the negligence or willful misconduct of 
Company or Company Indemnified Parties or from a breach of the terms hereof by Company; 
and 

(iv) the negligence or willful misconduct of Consultant or any of its officers, 
directors, employees, agents or representatives, or any Supervisor. 

9. Affirmative Duties Of Company 

9.1 Company shall be solely liable for, and shall pay when due (except as provided in 
this section 9.1) the following: (i) all Store-level operating expenses, Central Service expenses, 
and related expenses (including, without limitation, Sale Expenses and FF&E sale-related 
expenses (subject to the FF&E Budget)), and FF&E expenses in excess of the amounts set forth 
on the FF&E Budget (unless otherwise agreed to by Company and Fender Agent in writing), 
which are necessary to conduct, or incurred in the conduct of, the Sale or Company’s businesses, 
including, without limitation, all taxes, costs, expenses, accounts payable and other liabilities 
relating to the Sale, the Closing Focations, Store Employees, any other agents and 
representatives of Company, and/or Company’s businesses; and (ii) Consultant’s fees payable 
hereunder, including the Base Consulting Fee, any Additional Incentive Compensation (if any), 
and the FF&E Fee; any FF&E expenses in excess of the aggregate amount set forth on the FF&E 
Budget. 


9.2 Company shall prepare and process all reporting fonns, certificates, reports and 
other documentation required in connection with the payment of all applicable taxes to the 
appropriate taxing authorities; and Company shall pay the same when due. Consultant shall 
provide all assistance reasonably required or requested by Company in connection with the 
preparation and processing of any such reporting fonns, certificates, reports and other 
documentation required in connection with the payment of all applicable taxes to the appropriate 
taxing authorities. 

9.3 Without limiting any other term or provision of this Agreement, during the Sale 
Term, Company shall provide Consultant, with (i) Central Services; (ii) employees at the Closing 
Focations necessary or appropriate to implement and conduct the Sale, and (iii) peaceful use and 
occupancy of, and reasonable access (including reasonable before and after hours access and 
nonnal utilities/phone service) to, the Stores and Company’s corporate offices for the purpose of 
preparing for, conducting, and completing the Sale as contemplated hereby. 

9.4 The Company and the Consultant shall honor gift cards and merchandise credits 
at the Closing Focations in accordance with store-level operation procedures to be mutually 
agreed upon between Company, the Fender Agent, and the Consultant. No gift cards shall be 
sold from the Closing Focations during the Sale Tenn. 

9.5 Company shall collect all sales, excise, or gross receipts taxes and shall be solely 
responsible for reporting and paying the same to the appropriate taxing authorities in accordance 
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with applicable law; provided that Consultant shall provide all assistance reasonably required or 
requested by Company in connection with the preparation and processing of any such reports, 
forms, certificates, and other documentation required in connection with the payment of all 
applicable taxes to the appropriate taxing authorities. 

9.6 During the first thirty (30) days of the Sale Tenn, the Company and the 
Consultant shall accept returns of inventory (“Returned Merchandise”) sold and delivered to 
customers prior to the Sale Commencement Date in a manner consistent with Company’s 
customary practices and policies in effect on the Sale Commencement Date. All customer 
requests for cash refunds or merchandise credits with regard to sales completed prior to the Sale 
Commencement Date shall be processed exclusively through Company’s point of sale system. 
All Returned Merchandise, to the extent it is not defective, shall be included as Merchandise. No 
returns shall be accepted or allowed following the thirtieth (30 th ) day of the Sale Term. [ confirm 
company intends to accept returns for sale term] 

9.7 Company shall indemnify and hold the Consultant and its affiliates, and their 
respective officers, directors, employees, agents and independent contractors (collectively, 
“ Consultant Indemnified Parties ”), harmless from and against all claims, demands, penalties, 
losses, liability or damage, including, without limitation, reasonable attorneys' fees and expenses, 
directly or indirectly asserted against, resulting from, or related to: 

(i) Company’s material breach or material failure of or failure to comply with 
any of its agreements, covenants, representations or warranties contained herein or in any written 
agreement entered into in connection herewith; 

(ii) any failure of Company to pay to its employees any wages, salaries or 
benefits due to such employees during the Sale Term; 

(iii) any consumer warranty or products liability claims relating to any 

Merchandise; 

(iii) any liability or other claims asserted by customers, any of Company’s 
employees, or any other person against any Consultant Indemnified Party (including, without 
limitation, claims by employees arising under collective bargaining agreements, worker's 
compensation or under the WARN Act); except where due to the negligence or willful 
misconduct of Consultant or from a breach of the tenns hereof by Consultant; 

(v) any harassment or any other unlawful, tortious or otherwise actionable 
treatment of any employees, agents, or representatives of Consultant (including, without 
limitation, any Supervisors) by Company or any of Company’s employees, agents, or 
representatives (including, without limitation, any Company employees); and 

(vi) the negligence or willful misconduct of Company or any of its officers, 
directors, employees, agents or representatives. 
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9.8 In the event of a bankruptcy filing against or by the Company, Company, shall, as 
debtor and debtor in possession, immediately move to assume this agreement under section 365 
of the United States Bankruptcy Code. As part of such motion, the Company shall request the 
United State Bankruptcy Court to approve the typical store closing order allowing the operation 
and advertising of “Store Closing”, and “Total Liquidation” type sales and the use of in-store and 
exteriors signs and banners without the need to comply with permitting or other requirements 
required by any applicable state or local laws as well as any applicable landlord restrictions 
contained in Underlying Store Leases. 


10. Insurance: Risk of Loss 

10.1 Company shall maintain throughout the Sale Term, (i) insurance with respect to 
the Merchandise at the Stores and any storage facility in amounts and on such tenns and 
conditions as are consistent with Company’s ordinary course operations and (ii) casualty and 
liability insurance policies (including, but not limited to, product liability, comprehensive public 
liability insurance and auto liability insurance) covering injuries to persons and property in or in 
connection with the operation of the Stores, and shall cause Consultant to be listed as an 
additional insured with respect to all such policies, and as loss payee for the property insurance. 
Company shall be responsible for the payment of all deductibles, self-insurance and other 
amounts payable in connection with any claim asserted under such policies, except for any 
claims arising directly from the negligence or willful misconduct of Consultant, or its employees, 
representatives, agents or Supervisors. 

10.2 Consultant shall maintain, throughout the Sale Tenn, liability insurance policies 
(including, but not limited to, comprehensive general liability and auto liability insurance) 
covering injuries to persons and property in or in connection with Consultant’s provision of 
Services at the Closing Locations, and shall cause Company to be named an additional insured 
with respect to such policies. 

10.3 Notwithstanding any other provision of this Agreement, the Company and the 
Consultant agree that Company shall bear all responsibility for liability claims (product liability 
and otherwise) of customers, employees and other persons arising from events occurring at the 
Closing Locations before, during and after the Sale Term, except to the extent any such claim 
arises from the negligence, willful misconduct, or unlawful acts of the Consultant or any 
Supervisor engaged by Consultant under the tenns of this Agreement. 

11. Miscellaneous 

11.1 Any notice or other communication under this Agreement shall be in writing and 
may be delivered personally or sent by facsimile or by prepaid registered or certified mail, 
addressed as follows: 

(i) In the case of Consultant: 


12 
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SB360 CAPITAL PARTNERS, LLC 
1010 Northern Blvd., Suite 340 
Great Neck, NY 11021 
Attn: Robert Raskin 
Email: Rraskin@sb360.com 

HILCO MERCHANT RESOURCES, LLC 

5 Revere Dr., Suite 206 

Northbrook, IL 60062 

Attn: Ian Fredericks 

Email: ifredericks@hilcoglobal.com 


(ii) In the case of Company: 

A’GACI, L.L.C. 

4958 Stout Drive 
San Antonio, TX 78219 
Attn: David Won 

Michelle Rocha 

Email: David.Won@AGACIstore.com 
MichelleR@agacistore.com 

With copies to: 

SIERRACONSTELLATION PARTNERS, LLC 
51 Melcher Street, Suite 719 
Boston, MA 02210 
Attn: Tom Lynch 
Roger Gorog 
Philip Kaestle 
Email: tlvnch@scpllc.com 
rgorog@scpllc.com 

pkaestle@scpllc.com 

LAW OFFICE OF RAYMOND W. BATTAGLIA 

66 Granburg Circle 

San Antonio, TX 78218 

Attn: Raymond W. Battaglia 

Email: rbattaglialaw@outlook.com 

MONTGOMERY MCCRACKEN WALKER & RHOADS, LLP 

437 Madison Avenue - 24 th Floor 

New York, NY 10022 

Attn: Maura I. Russell 

Email: mrussell@mmwr.com 
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and 

CHOATE, HALL & STEWART LLP 
As Counsel to the Lender Agent 
Two International Place 
Boston, MA 02110 
Attn: John F. Ventola 
Email: iventola@choate.com 

11.2 Governing Law . This Agreement shall be governed by and interpreted in 
accordance with the internal laws of the State of Texas, without reference to any conflict of laws 
provisions. 

11.3 Severability . In the event any term or provision contained within this Agreement 
shall be deemed illegal or unenforceable, then such offending term or provision shall be 
considered deleted from this Agreement and the remaining terms shall continue to be in full 
force and effect. 

11.4 Entire Agreement . This Agreement constitutes the entire agreement between the 
parties with respect of the subject matter hereof and supersedes all prior negotiations and 
understandings, and can only be modified by a writing signed by the Company (with the consent 
of the Lender Agent) and the Consultant. 

11.5 Assignment . Neither Company nor Consultant shall assign this Agreement 
without the express written consent of the other. This Agreement shall inure to the benefit of, 
and be binding upon, the parties and their respective successors and permitted assigns. The 
Lender Agent and the Lenders shall be third party beneficiaries of this Agreement. 

11.6 Counterparts . This Agreement may be executed in several counterparts, each of 
which when so executed shall be deemed to be an original and such counterparts, together, shall 
constitute one and the same instrument. Delivery by facsimile of this Agreement or an executed 
counterpart hereof shall be deemed a good and valid execution and delivery hereof or thereof. 

11.7 Independent Contractor . Nothing contained herein shall be deemed to create any 
relationship between the Company and the Consultant other than that of an independent 
contractor. It is stipulated that the parties are not partners or joint venturers. 

11.8 Termination . This Agreement shall terminate upon the completion and approval 
of the Final Settlement (as provided in Section 4.2 above); provided , however , that either party 
may terminate this Agreement in the event that the other commits a material breach or material 
failure of its obligations hereunder. If either party seeks to terminate this Agreement by reason 
of a claim of a material breach or material failure, such party shall provide the other party with 
not less than five (5) days’ prior written notice stating with specificity the nature of the claimed 
material breach or material failure, and the party receiving such notice shall have five (5) 
business days in which to cure such material breach or material failure, failing which this 
Agreement shall be deemed terminated. In the event this Agreement is terminated by Consultant 
on account of a material breach or material failure by Company, Consultant shall be entitled to 
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be paid any Base Consulting Fee, any Additional Incentive Compensation, and the FF&E Fee 
earned and accrued through the date of termination, together with reimbursement of any Sale 
Expenses or FF&E sale-related expenses incurred in confonnity with the Budget and FF&E 
Budget, respectively, through the date of such termination. 

11.9 Confidentiality . All information of a business nature relating to the pricing, sales, 
promotions, marketing, assets, liabilities or other business affairs of Company, its customers, 
parent, subsidiary or other affiliated entities (for purposes of this provision, all such entities are 
included within each reference to “Company”) is Company’s confidential, trade secret 
information (“ Company Confidential Information ”), which is and shall remain the exclusive 
intellectual property of Company. Consultant shall not divulge, furnish, make available or in any 
other manner disclose such infonnation to any third party other than Consultant’s officers, 
employees, representatives and agents. Consultant shall take and shall cause its officers, 
employees, representatives and agents to take such action as shall be reasonably necessary or 
advisable to preserve and protect the confidentiality of Company Confidential Information. 
Consultant agrees to maintain strict confidentiality and agrees that it may use Company 
Confidential Information only as reasonably necessary to the perfonnance of its obligations 
related to the Sale. Notwithstanding the foregoing, Company hereby agrees that Consultant may 
identify Company as a Consultant customer for which Consultant has provided services for 
purposes of promoting its business. 

11.10 Force Majeure . If any casualty or act of God, war, or terrorism prevents or 
substantially inhibits the conduct of business in the ordinary course at any Closing Location(s), 
then the subject location(s) and the remaining Merchandise located thereat shall be eliminated 
from the Sale and considered to be deleted from this Agreement as of the date of such event, and 
Consultant and shall have no further rights or obligations hereunder with respect thereto; 
provided , however , that the proceeds of any insurance attributable to Merchandise or proceeds 
from business interruption insurance shall constitute proceeds of the Sale hereunder for purposes 
of calculating Gross Sales and the any Additional Incentive Compensation (if any). 


[SIGNATURES APPEAR ON NEXT PAGE] 
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IN WITNESS WHEREOF, the Company and the Consultant have executed this 
Agreement or caused this Agreement to be executed by their respective officers thereunto duly 
authorized as of the date first written above. 


A’GACI, L.L.C 


By:_ 

Name: 

Its: 


SB360 CAPITAL PARTNERS, LLC 



Name: Aaron Miller 

Its: evp 


HILCO MERCHANT RESOURCES, LLC 



Name: Sarah Baker 

j ts . VP & AGC, Managing Member 
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A'GACI 

Exhibit 1A 
Store List 


Store List 


Store # 

Location 

Lease Address 

City 

State 

Zip 

112 

Ingram Park Mall 

6301 NW Loop 410, Suite #L11 

San Antonio 

Texas 

78238 

168 

Mall De Las Aguilas 

455 Farm-To-Market Rd 375, Suite #108 

Eagle Pass 

Texas 

78852 

173 

Sunland Park Mall 

750 Sunland Park Drive, Suite #B-12 

El Paso 

Texas 

79912 

177 

Hulen Mall 

4800 S Hulen Street, Suite #2064 

Fort Worth 

Texas 

76132 

178 

Willowbrook Mall 

2000 Willowbrook Drive 

Houston 

Texas 

77070 

186 

North Star Mall 

7400 San Pedro Avenue, Suite #242 

San Antonio 

Texas 

78216 

189 

South Park Mall 

2310 SW Military Drive, Suite #224 

San Antonio 

Texas 

78224 

191 

Mall Del Norte 

5300 N San Dario Avenue, Suite #164 

Laredo 

Texas 

78041 

197 

Rolling Oaks Mall 

6909 N Loop 1604 E, Suite #2081 

San Antonio 

Texas 

78247 

198 

Miami International Mall 

1455 NW 107th Avenue, Suite #350B 

Miami 

Florida 

33172 

199 

Houston Galleria 

5085 Westheimer Road, Suite #940 

Houston 

Texas 

77056 

201 

San Marcos Premium Outlets 

3939 S IH 35, Suite #213 

San Marcos 

Texas 

78666 

202 

Rio Grande Valley Premium Outlets 

5009 E Expressway 83, Suite #200 

Mercedes 

Texas 

78570 

205 

Pearland Town Center 

11200 Broadway Street, Suite #320 

Pearland 

Texas 

77584 

206 

Stones River Mall 

1720 Old Fort Parkway, Suite #L180 

Murfreesboro 

Tennessee 

37129 

210 

Grapevine Mills 

3000 Grapevine Mills Parkway, Suite #230 

Grapevine 

Texas 

76051 

212 

Woodfield Mall 

5 Woodfield Mall, Suite #E312 

Schaumburg 

Illinois 

60173 

214 

Dolphin Mall 

11401 NW 12th Street, Suite #454 

Miami 

Florida 

33172 

215 

The Shops at Willow Bend 

6121 W Park Boulevard, Suite #A-206 

Plano 

Texas 

75093 

216 

Sunrise Mall 

2370 N Expressway, Suite #1038 

Brownsville 

Texas 

78521 

217 

Sawgrass Mills 

12801 W Sunrise Boulevard, Suite 827 

Sunrise 

Florida 

33323 

218 

Yorktown Shopping Center 

203 Yorktown Shopping Center 

Lombard 

Illinois 

60148 

220 

Katy Mills Mall 

5000 Katy Mills Circle, Suite #563A 

Katy 

Texas 

77494 

221 

Florida Mall 

8001 S Orange Blossom Trail, Suite #110 

Orlando 

Florida 

32809 

222 

Midland Park Mall 

4511 N Midkiff Road, Suite #B01B 

Midland 

Texas 

79705 

223 

The Domain 

3220 Amy Donovan Plaza, Suite #104 

Austin 

Texas 

78758 

224 

Cielo Vista Mall 

8401 Gateway Boulevard W, Suite #G-11B 

El Paso 

Texas 

79925 

225 

Barton Creek Square 

2901 S Capital of Texas Highway, Suite #N11-B 

Austin 

Texas 

78746 

226 

Sunvalley 

250 Sun Valley Mall 

Concord 

California 

94520 

227 

La Plaza-A'GACI 

2200 S 10th Street, Suite #M08 

McAllen 

Texas 

78503 

231 

South Plains Mall 

6002 Slide Road, Suite #D-02 

Lubbock 

Texas 

79414 

232 

The Avenues 

10300 Southside Boulevard, Suite #1070A 

Jacksonville 

Florida 

32256 

233 

Mall of America 

60 E Broadway, Suite #E248 

Bloomington 

Minnesota 

55425 

234 

Deerbrook Mall 

20131 Highway 59 N, Suite #2240 

Humble 

Texas 

77338 

239 

Outlets at the Border 

4463 Camino De La Plaza, Suite #200 

San Diego 

California 

92173 

241 

Gran Plaza Outlets 

888 W 2nd Street, Building C Suite #100 

Calexico 

California 

92231 

242 

Citrus Park Mall 

8021 Citrus Park Town Center, Suite #7833 

Tampa 

Florida 

33625 

245 

CoolSprings Galleria 

1800 Galleria Boulevard, Suite #5050 

Franklin 

Tennessee 

37067 

246 

Broadway Square 

4601 S Broadway Avenue, Suite #F21A 

Tyler 

Texas 

75703 

247 

Killeen Mall 

2100 S W.S. Young Drive, Suite #1164 

Killeen 

Texas 

76543 

248 

Plaza Del Norte 

PR 2 & PR 493, Suite #B126 

Hatillo 

Puerto Rico 

00659 

249 

Del Amo 

21540 Hawthorne Blvd 

Torrance 

California 

90503 

250 

Brandon 

856 Brandon Town Center Mall 

Brandon 

Florida 

33511 

257 

Plaza Las Americas 

525 Av. Franklin Delano Roosevelt 

San Juan 

Puerto Rico 

918 

259 

Plaza Del Caribe 

2050 Ponce Bypass 

Ponce 

Puerto Rico 

717 

260 

Galleria at Sunset 

1300 W Sunset Rd 

Henderson 

Nevada 

89014 

261 

The Parks at Arlington 

3811 S Cooper Street, Suite #1042 

Arlington 

Texas 

76015 

262 

West Oaks Mall 

1000 West Oaks Mall, Suite #204 

Houston 

Texas 

77082 

263 

Town East Mall 

2004 Town East Mall, Suite#2148 

Mesquite 

Texas 

75150 

266 

Lakeline 

11200 Lakeline Mall Drive 

Cedar Park 

Texas 

78613 

268 

Town Square Las Vegas 

6543 Las Vegas Blvd. S Space C-128 

Las Vegas 

Nevada 

89119 

270 

Coral Square 

9505 West Atlantic Blvd. 

Coral Springs 

Florida 

33071 

272 

Memorial Mall 

303 Memorial City Suite #809 

Houston 

Texas 

77024 

273 

Westshore Plaza 

250 Westshore Plaza, Space # C-10 

Tampa 

Florida 

33609 

Store Count 


54 
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A'GACI 

Exhibit IB 
DC List 


DC List 


Location 

Lease Address 

City 

State 

Zip 

San Antonio Corp HQ and DC 

4958 Stout Drive 

San Antonio 

Texas 

78219 

DC Count 


1 
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A'GACI 

Consultant Expense Budget 
Exhibit E 


Supervision Expense 

Title 

# of Personnel 

Total Supervision Expense 1 

Store Supervisors 

8 

$218,176 

Operations Lead 

1 

$30,754 

F&A 

1 

$30,754 


Total 

10 

$279,684 



Advertising Expense 

Type of Advertisement 

Total Advertising Expense 


Interior Signs $124,883 

Social Media $50,000 




Total 

$174,883 


Other Expense 

iType of Expenses 


Total Other Expense 


Legal 



$5,000 

Corporate Travel 



$15,000 


Total 



$20,000 


Notes: 

1. Assumes a standard industry rate of 50%. 

2. The expense budget contemplates a sale term of August 01, 2019 through August 31, 2019. The 
Expense Budget remains subject to modification in the event that this term is extended, or as 
otherwise agreed to by the parties. 

3. Any legal expenses associated with issues raised by or disputes with landlords, including (without 
limitation) negotiations in respect of landlord side letters, or a Bankruptcy Proceeding, or any legal 
proceedings, shall be in addition to and not part of the budgeted legal expenses. 

4. Company made direct payment for signage of $114,016.95 which will be off-set against the 
budgeted amount. 


Private and Confidential 






















19-51919-rbk Doc#4-l Filed 08/07/19 Entered 08/07/19 14:51:29 Proposed Order Pg 37 

of 43 

EXHIBIT 2 

STORE CLOSING PROCEDURES 3 


1. Subject to the applicable Store Closing Laws and the subject Underlying Store 
Leases, the Company and/or the Consultant shall advertise the sale as a “Total Inventory 
Blowout”, “Everything On Sale” or, to the extent not prohibited under the applicable Underlying 
Store Lease, applicable federal, state and local laws and regulations (the “Store Closing Laws”), 
as a “Store Closing”, or similar themed sale (the “Sale”). The Sale shall not be promoted as 
“going out of business”. 

2. To the extent permitted by the Store Closing Laws, the Sale shall be conducted so 
that the Stores remain open during the normal hours of operation provided for in the respective 
leases for the Stores. Company and/or Consultant shall not conduct an auction or fire sale and 
shall abide by mall hours and all mall guidelines concerning, among other things, maintenance, 
security, and trash removal. 

3. Subject to the applicable Store Closing Laws and the subject Underlying Store 
Leases, the Sale shall be conducted in accordance with applicable state and local “Blue Laws,” 
and thus, where applicable, no Sales shall be conducted on a Sunday. 

4. Subject to the applicable Store Closing Laws and the subject Underlying Store 
Leases, the Company and/or the Consultant shall not distribute handbills, leaflets or other written 
materials to customers outside of any Store's premises (such as parking lots or other retail 
locations within the same mall or center), except as permitted by the lease, previously permitted 
by the landlord or the mall management, or agreed to by the landlord, but may solicit customers 
in the Stores themselves. Company and/or Consultant shall not use flashing lights or any type of 
amplified sound to advertise the Sale or solicit customers, except as permitted by the lease or 
agreed to by the landlord. 

5. At the conclusion of the Sale, Consultant shall vacate the Stores in “broom-clean” 
condition (with any unsold FF&E abandoned neatly in place), and shall leave the Stores in the 
same condition as on the commencement of the Sale, ordinary wear and tear excepted; provided 
however that Company does not undertake any greater obligation than that set forth in an 
applicable lease with respect to a Store. Subject to the applicable Store Closing Faws and the 
subject Underlying Store Feases, Company and/or the Consultant may sell FF&E owned by 
Company and located in the Stores during the Sale. Company or the Consultant, as the case may 
be, may advertise the sale of FF&E. At the Additionally, the purchasers of any FF&E sold 
during the Sale shall only be permitted to remove the FF&E either through the back shipping 
areas or through other areas of the store after store business hours. 

6. All display and hanging signs used by the Consultant in connection with Sale 
shall be professionally produced and all hanging signs shall be hung in a professional manner. 
The Consultant shall not use neon or day-glo signs. Subject to the applicable Store Closing 


1 


Capitalized terms not otherwise defined herein shall have the meaning ascribed thereto in the Consulting Agreement. 
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Laws and the subject Underlying Store Leases, Consultant shall be permitted to use interior 
banners in all of the Stores, and exterior banners at non-enclosed mall stores; provided, however, 
that such banners shall be located or hung so as to make clear that the Sale is being conducted 
only at the Store and shall not be wider than the storefront of the Store. Consultant shall not 
advertise or market the Sale as a “going out of business” sale. 

7. Neither the Company nor the Consultant shall make any alterations to the 
storefront or exterior walls of any of the Stores (including the removal of store signs) (the 
posting of signs, as provided herein, shall not be deemed an alteration). 

8. The Company and/or Consultant shall keep the Store premises and the 
surrounding area clear and orderly consistent with present practices. 

9. The landlords of the Stores shall have reasonable access to the Store premises 
upon conclusion of the Sale solely for the purpose of dressing Store windows to minimize the 
appearance of a dark store. 

10. No property of any landlord of a Store shall be removed or sold during the Sale. 

11. The Company and/or the Consultant shall only utilize existing furniture, fixtures 
and equipment to conduct the Sale, unless a landlord otherwise consents. 

12. The Company and/or Consultant shall designate a party to be contacted by 
landlords should an issue arise concerning the conduct of the Sale. 

13. All state and federal laws relating to implied warranties of compatibility and the 
sale of merchandise containing Latent Defects (as defined in this paragraph) shall be complied 
with and are in no way superceded by Company's sale of said goods using such words or phrases 
as “as is” or “final sales “. 

14. During the Sale Term, the Consultant shall accept return of any Merchandise, 
whether purchased prior to or during the Sale Term, that contains a defect which the lay 
consumer could not reasonably determine was defective by visual inspection of the merchandise 
at the store prior to purchase (a “Latent Defect”) for a full refund; provided that, (a) the 
consumer must return the merchandise within 30 days of the consumer's purchase, (b) the 
consumer must provide the receipt, and (c) the asserted defect must in fact be a Latent Defect. 

15. The Company’s gift certificates and store credits shall be accepted at the Sale. 

16. No warranties will be offered to consumers during the Store Closing Sale. 

17. No Merchandise will be advertised, offered or sold to a consumer for more than 
the everyday “selling price” previously offered by the Company prior to the start of the store 
closing sales. 

18. The Company shall not transfer or sell to any Consultant or any other party any 
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consumer database information, including but not limited to consumer names, addresses, social 
security numbers, birth dates and/or credit card information (“Private Customer Data”) to the 
extent not permitted by the Company’s privacy policy and state or federal privacy and/or identify 
theft laws, regulations and rules (collectively, the “Applicable Privacy Laws”). If any consumer 
information is transferred to the Consultant by the Company, such infonnation may be used by 
Consultant only in connection with the promotion and conduct of the Sale. Company shall 
require Consultant and all of Agency’s employees or independent contractors, to take all 
reasonable steps to maintain the confidentiality of that infonnation. Without limiting the scope 
of this section, the Company specifically agrees at the conclusion of the Store Closing Sale to: 
“wipe clean”, so as to be non-recoverable, any and all data stored on any computers to be 
provided to the Liquidating Consultant and to obtain, in writing, verification that the Consultant 
has not to removed or otherwise benefited from the removal or transfer of any Private Customer 
Data and to provide confirmation of compliance with this paragraph to any State within 10 days 
of the State’s request for such information. 
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Schedule 2 


Sale Guidelines 


4831 - 1257-1993 
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Sale Guidelines ! 

1. The Sales shall be conducted so that the Stores in which sales are to occur will remain open 
no longer than during the nonnal hours of operation provided for in the respective leases 
for the Stores. 

2. The Sales shall be conducted in accordance with applicable state and local “Blue Laws”, 
where applicable, so that no Sales shall be conducted on Sunday unless the Merchant had 
been operating such Store on a Sunday. 

3. On “shopping center” property, Consultant shall not distribute handbills, leaflets or other 
written materials to customers outside of any Stores’ premises, unless permitted by the 
lease or, if distribution is customary in the “shopping center” in which such Store is located; 
provided that Consultant may solicit customers in the Stores themselves. On “shopping 
center” property, Consultant shall not use any flashing lights or amplified sound to 
advertise the Sales or solicit customers, except as permitted under the applicable lease or 
agreed to by the landlord. 

4. At the conclusion of the Sales, Consultant shall vacate the Stores in broom clean condition, 
and shall leave the Stores in the same condition as on Sale Commencement Date, ordinary 
wear and tear excepted, in accordance with Section 2 of the Consulting Agreement; 
provided, however, that the Merchant and the Consultant hereby do not undertake any 
greater obligation than as set forth in an applicable lease with respect to a Store. The 
Consultant and Merchant may abandon any furniture, fixtures and equipment (including, 
but not limited to, machinery, rolling stock, office equipment and personal property, and 
conveyor systems and racking) (“ FF&E ”) not sold in the Sale at the Store Sales at the 
conclusion of the Sale. Sales, without cost or liability of any kind to Consultant. The 
Consultant shall notify the Merchant of its intention to abandon any FF&E at least two (2) 
days prior to the Termination Date. The Merchant will have the option to remove the 
FF&E, at its own cost prior to the termination date. Any abandoned FF&E left in a Store, 
Distribution Center or CO after a lease is rejected shall be deemed abandoned. Following 
abandonment, any person asserting rights, liens, claims, encumbrances, and/or interests 
(including, without limitation, the landlords) in the FF&E under non-bankruptcy law may 
freely exercise such rights, liens, claims, encumbrances, and/or interests in the FF&E, 
without further notice or order from the Court, without any liability to the Debtor, and 
without waiver of any claim such person may have against the Merchant. For the avoidance 
of doubt, as of the Sale Tennination Date or the Vacate Date, as applicable, Consultant 
may abandon, in place and without further responsibility or liability of any kind, any FF&E 
located at a Store. 

5. Consultant may advertise the Sales as a “going out of business”, “store closing”, “sale on 
everything”, “everything must go”, “everything on sale” or similar-themed sale. All signs, 


1 Capitalized terms used but not defined in these Sale Guidelines shall have the meanings given to them in the 
Motion. 
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banners, ads and other advertising collateral, promotions, and campaigns will be approved 
by the Merchant, prior to purchase. 

6. Consultant shall be permitted to utilize display, hanging signs, and interior banners in 
connection with the Sales; provided that such display, hanging signs, and interior banners 
shall be professionally produced and hung in a professional manner. The Merchant and 
Consultant shall not use neon or day-glo on its display, hanging signs, or interior banners. 
Furthennore, with respect to enclosed mall locations, no exterior signs or signs in common 
areas of a mall shall be used unless otherwise expressly pennitted in these Sale Guidelines. 
In addition, the Merchant and Consultant shall be pennitted to utilize exterior banners at 
(i) non-enclosed mall Stores and (ii) enclosed mall Stores to the extent the entrance to the 
applicable Store does not require entry into the enclosed mall common area; provided, 
however, that such banners shall be located or hung so as to make clear that the Sales are 
being conducted only at the affected Store, shall not be wider than the storefront of the 
Store, and shall not be larger than 4 feet x 40 feet. In addition, the Merchant and Consultant 
shall be pennitted to utilize sign walkers in a safe and professional manner and in 
accordance with the terms of the Approval Order. Nothing contained in these Sale 
Guidelines shall be construed to create or impose upon Consultant any additional 
restrictions not contained in the applicable lease agreement. 

7. Conspicuous signs shall be posted in the cash register areas of each of the affected Stores 
to effect that “all sales are final.” 

8. Except with respect to the hanging of exterior banners, Consultant shall not make any 
alterations to the storefront or exterior walls of any Stores. 

9. Consultant shall not make any alterations to interior or exterior Store lighting. No property 
of the landlord of a Store shall be removed or sold during the Sales. The hanging of exterior 
banners or in-Store signage and banners shall not constitute an alteration to a Store. 

10. Consultant shall keep Store premises and surrounding areas clear and orderly consistent 
with present practices. 

11. Subj ect to the provisions of the Agreement, Consultant shall have the right to sell all Owned 
FF&E, approved by the Merchant. Consultant may advertise the sale of the Owned FF&E 
in a manner consistent with these guidelines. The purchasers of any Owned FF&E sold 
during the sale shall be permitted to remove the Owned FF&E either through the back 
shipping areas at any time, or through other areas after applicable business hours. For the 
avoidance of doubt, as of the Sale Termination Date or the Vacate Date, as applicable, 
Consultant may abandon, in place and without further responsibility, any FF&E. 

12. At the conclusion of the Sales at each Store, pending assumption or rejection of applicable 
leases, the landlords of the Stores shall have reasonable access to the Stores’ premises as 
set forth in the applicable leases. The Merchant, Consultant and their agents and 
representatives shall continue to have access to the Stores as provided for in the Agreement. 
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13. Rent that becomes due post-petition shall be paid by the Merchant as required by the 
Bankruptcy Code until the rejection or assumption and assignment of each lease. 
Consultant shall have no responsibility to the landlords therefor. 

14. The rights of landlords against Merchant for any damages to a Store shall be reserved in 
accordance with the provisions of the applicable lease. 

15. If and to the extent that the landlord of any Store affected hereby contends that Consultant 
or Merchant is in breach of or default under these Sale Guidelines, such landlord shall 
email or deliver written notice by overnight delivery on the Merchant and Consultant as 
follows: 

If to Consultant : 

SB360 Capital Partners 
1010 Northern Blvd 
Great Neck, NY 11021 
Attn: Robert Raskin 

If to Merchant : 

A’GACI, L.L.C. 

4958 Stout Drive 

San Antonio, Texas 78219 

Attn: David Won 

with copies (which shall not constitute notice) to: 

ERIC TERRY LAW, PLLC 
3511 Broadway 
San Antonio, Texas 78209 
Attn: Eric Terry 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF TEXAS 
SAN ANTONIO DIVISION 

In re: § Chapter 11 

§ 

A’GACI, L.L.C., § Case No. 19-_ 

§ 

Debtor. § 

§ 

FINAL ORDER GRANTING THE DEBTOR’S EMERGENCY MOTION FOR ENTRY 
OF INTERIM AND FINAL ORDERS (I) AUTHORIZING THE DEBTOR TO ASSUME 
THE CONSULTING AGREEMENT; (II) APPROVING PROCEDURES FOR STORE 
CLOSING SALES; (III) APPROVING THE SALE OF STORE CLOSURE ASSETS 
FREE AND CLEAR OF ALL LIENS, CLAIMS AND ENCUMBRANCES; (IV) 
WAIVING COMPLIANCE WITH APPLICABLE STATE LAWS AND APPROVING 
DISPUTE RESOLUTION PROCEDURES; AND (V) GRANTING RELATED RELIEF 

Upon the motion (the " Motion ") 1 of the Debtor for the entry of an order (the " Order "), (i) 

authorizing the Debtor to assume the Consulting Agreement; (ii) approving the Sale Guidelines; 


1 Capitalized terms not otherwise defined herein shall have the meanings given to them in the Motion or the 

Consulting Agreement. 
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(iii) approving the Sale of Store Closure Assets free and clear of all liens, claims and 
encumbrances; (iv) waiving compliance with Applicable State Laws and approving Dispute 
Resolution Procedures; and (v) granting related relief; and the Court having reviewed the Motion 
and the First Day Declaration and having considered the statements of counsel and the evidence 
adduced with respect to the Motion at any hearing before the Court (the " Hearing "); the Court 
having found that (i) the Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157(b) 
and 1334, (ii) venue is proper in this District pursuant to 28 U.S.C. § 1409, (iii) this is a core 
proceeding pursuant to 28 U.S.C. § 157(b), (iv) the notice of the Motion and the Hearing was 
sufficient under the circumstances, and (v) there is good cause to waive the stay of Bankruptcy 
Rule 6004(h); after due deliberation determined that the relief requested in the Motion is necessary 
and essential for the Debtor’s reorganization and such relief is in the best interests of the Debtor, 
its estate and its creditors; and upon the record herein; and after due deliberation thereon; and good 
and sufficient cause have been shown; it is hereby: 

FOUND AND DETERMINED THAT: 2 

1. The Debtor has advanced sound business reasons for seeking to assume the 
Consulting Agreement and adopt the Sale Guidelines, as set forth in the Motion and at the Hearing, 
and entering into the Consulting Agreement is a reasonable exercise of the Debtor’s business 
judgment and in the best interests of the Debtor and its estate. 

2. Conducting the Store Closings in accordance with the Sale Guidelines will provide 
an efficient means for the Debtor to dispose of the Store Closure Assets. 


Findings of fact shall be construed as conclusions of law and conclusions of law shall be construed as 
findings of fact where appropriate. See Fed. R. Bankr. P. 7052. 
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3. The Consulting Agreement was negotiated, proposed, and entered into by the 
Consultant and the Debtor without collusion, in good faith and from arm's length bargaining 
positions. 

4. The assumption of the Consulting Agreement is a sound exercise of the Debtor’s 
business judgment. 

5. The relief set forth herein is necessary to avoid immediate and irreparable harm to 
the Debtor and its estate and the Debtor has demonstrated good, sufficient, and sound business 
purposes and justifications for the relief approved herein. 

6. The Store Closings and the Sales are in the best interest of the Debtor’s estate. 

7. The entry of this Order is in the best interest of the Debtor and its estate, creditors, 
interest holders, and all other parties in interest; and now therefore; 

IT IS HEREBY ORDERED THAT: 

8. The Motion is GRANTED on a final basis as provided herein. 

9. The Debtor is authorized and empowered to take any and all further actions as may 
be reasonably necessary or appropriate to give effect to this Order. 

10. To the extent of any conflict between this Interim Order, the Sale Guidelines, and 
the Consulting Agreement, the terms of this Order shall control over all other documents and the 
Sale Guidelines shall control over the Consulting Agreement. 

11. Notwithstanding Bankruptcy Rule 6004(h), this Order shall take effect immediately 
upon its entry. 

A. Authority To Assume the Consulting Agreement 

12. The Consulting Agreement, a copy of which is attached to this Order as Schedule 
\, is hereby assumed pursuant to section 365 of the Bankruptcy Code on a final basis. The Debtor 
is authorized to act and perform in accordance with the terms of the Consulting Agreement, 
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including making payments required by the Consulting Agreement to the Consultant without the 
need for any application of the Consultant or a further order of the Court. 

13. Subject to the restrictions set forth in this Order and the Sale Guidelines, the Debtor 
and the Consultant hereby are authorized to take any and all actions as may be necessary or 
desirable to implement the Consulting Agreement and the Sales; and each of the transactions 
contemplated by the Consulting Agreement, and any actions taken by the Debtor and the 
Consultant necessary or desirable to implement the Consulting Agreement and/or the Sales prior 
to the date of this Order, hereby are approved and ratified. 

B. Authority To Engage in Store Closing Sales 

14. The Debtor is authorized, pursuant to 105(a) and 363(b)(1) of the Bankruptcy Code, 
to immediately continue and conduct Sales at the Stores in accordance with this Order, the Sale 
Guidelines, and the Consulting Agreement. 

15. The Sale Guidelines are approved in their entirety on a final basis. 

16. The Debtor is authorized to discontinue operations at the Stores in accordance with 
this Order and the Sale Guidelines. 

17. All entities that are presently in possession of some or all of the Merchandise or 
FF&E in which the Debtor holds an interest that are or may be subject to the Consulting Agreement 
or this Order are hereby directed to surrender possession of such Merchandise or FF&E to the 
Debtor or the Consultant. 

18. Neither the Debtor nor the Consultant nor any of their officers, employees, or agents 
shall be required to obtain the approval of any third party, including (without limitation) any 
Governmental Unit (as defined in Bankruptcy Code section 101(27)) or landlord, to conduct the 
Store Closings and to take the related actions authorized herein. 
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C. Conduct of the Sales 

19. All newspapers and other advertising media in which the Sales may be advertised 
and all landlords are directed to accept this Order as binding authority so as to authorize the Debtor 
and the Consultant to conduct the Sales and the sale of Merchandise and FF&E pursuant to the 
Consulting Agreement, including, without limitation, to conduct and advertise the sale of the 
Merchandise and FF&E in the manner contemplated by and in accordance with this Order, the 
Sale Guidelines, and the Consulting Agreement. 

20. The Debtor and Consultant are hereby authorized to take such actions as may be 
necessary and appropriate to implement the Consulting Agreement and to conduct the sale without 
necessity of further order of this Court as provided in the Consulting Agreement or the Sale 
Guidelines, including, but not limited to, advertising the sale as a “going out of business” "store 
closing sale", "sale on everything", "everything must go", or similar-themed sales through the 
posting of signs (including the use of exterior banners at non-enclosed mall Stores, and at enclosed 
mall Stores to the extent the applicable Closing Location entrance does not require entry into the 
enclosed mall common area), use of sign-walkers, and street signage. 

21. Notwithstanding anything herein to the contrary, and in view of the importance of 
the use of sign-walkers, banners, and other advertising to the sale of the Merchandise and FF&E, 
to the extent that, prior to the Final Hearing, disputes arise during the course of such sale regarding 
laws regulating the use of sign-walkers, banners or other advertising and the Debtors and the 
Consultant are unable to resolve the matter consensually with a Governmental Unit, any party may 
request an immediate telephonic hearing with this Court pursuant to these provisions. Such 
hearing will, to the extent practicable, be scheduled no later than the earlier of (a) the Final Hearing 
or (b) within two business days of such request. This scheduling shall not be deemed to preclude 
additional hearings for the presentation of evidence or arguments as necessary. 
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22. Except as expressly provided in the Consulting Agreement, the sale of the 
Merchandise and FF&E shall be conducted by the Debtor and the Consultant notwithstanding any 
restrictive provision of any lease, sublease or other agreement relative to occupancy affecting or 
purporting to restrict the conduct of the Sales, the rejection of leases, abandonment of assets, or 
"going dark" provisions. The Consultant and landlords of the Stores are authorized to enter into 
agreements (" Side Fetters ") between themselves modifying the Sale Guidelines without further 
order of the Court, and such Side Fetters shall be binding as among the Consultant and any such 
landlords, provided that nothing in such Side Fetters affects the provisions of this Order. In the 
event of any conflict between the Sale Guidelines and any Side Fetter, the terms of such Side 
Fetter shall control. Both the Sale Guidelines and any Side Fetters shall at all times be subject to, 
and controlled by, the provisions of this Order. 

23. Except as expressly provided for herein or in the Sale Guidelines, no person or 
entity, including, but not limited to, any landlord, licensor, service providers, utilities, and creditor, 
shall take any action to directly or indirectly prevent, interfere with, or otherwise hinder 
consummation of the Sales or the sale of Merchandise or FF&E, or the advertising and promotion 
(including the posting of signs and exterior banners or the use of sign-walkers) of such sales, and 
all such parties and persons of every nature and description, including, but not limited to, any 
landlord, licensor, service providers, utilities, and creditor and all those acting for or on behalf of 
such parties, are prohibited and enjoined from (i) interfering in any way with, obstructing, or 
otherwise impeding, the conduct of the Sales and/or (ii) instituting any action or proceeding in any 
court (other than in the Bankruptcy Court) or administrative body seeking an order or judgment 
against, among others, the Debtors, the Consultant, or the landlords at the Stores that might in any 
way directly or indirectly obstruct or otherwise interfere with or adversely affect the conduct of 
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the Sales or sale of the Merchandise or FF&E or other liquidation sales at the Stores and/or seek 
to recover damages for breach(es) of covenants or provisions in any lease, sublease, license, or 
contract based upon any relief authorized herein. 

24. In accordance with and subject to the terms and conditions of the Consulting 
Agreement, the Consultant shall have the right to use the Stores and all related Closing Store 
services, furniture, fixtures, equipment and other assets of the Debtors for the purpose of 
conducting the Sales, free of any interference from any entity or person, subject to compliance 
with the Sale Guidelines and this Order. 

25. Until the Sale Termination Date, the Consultant shall accept the Debtor’s 
validly-issued gift certificates and gift cards that were issued by the Debtor prior to the Sale 
Commencement Date in accordance with the Debtor’s gift certificate and gift card policies and 
procedures as they existed on the Petition Date, and for a period of 30 days from the Sale 
Commencement Date accept returns of Merchandise sold by the Debtor prior to the Petition Date, 
provided that such return is otherwise in compliance with the Debtor’s return policies in effect as 
of the date such item was purchased and the customer is not repurchasing the same item so as to 
take advantage of the sale price being offered by the Consultant. 

26. All sales of Store Closure Assets shall be "as is" and final. 

27. The Consultant shall not be liable for sales taxes except as expressly provided in 
the Consulting Agreement and the payment of any and all sales taxes is the responsibility of the 
Debtor. The Debtor is directed to remit all taxes arising from the Sales to the applicable 
Governmental Units as and when due, provided that in the case of a bona fide dispute the Debtor 
is only directed to pay such taxes upon the resolution of the dispute, if and to the extent that the 
dispute is decided in favor of the applicable Governmental Unit. For the avoidance of doubt, sales 
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taxes collected and held in trust by the Debtors shall not be used to pay any creditor or any other 
party, other than the applicable Governmental Unit for which the sales taxes are collected. The 
Consultant shall collect, remit to the Debtors and account for sales taxes as and to the extent 
provided in the Consulting Agreement. This Order does not enjoin, suspend or restrain the 
assessment, levy or collection of any tax under state law, and does not constitute a declaratory 
judgment with respect to any party's liability for taxes under state law. 

28. Pursuant to section 363(f) of the Bankruptcy Code, the Consultant, on behalf of the 
Debtors, is authorized to sell and all sales of Merchandise or FF&E (each as defined in the 
Consulting Agreement) pursuant to the Sales, whether by the Consultant or the Debtors, shall be 
free and clear of any and all Encumbrances; provided, however, that any such Encumbrances shall 
attach to the proceeds of the Sales with the same validity, in the amount, with the same priority as, 
and to the same extent that any such liens, claims, and encumbrances have with respect to the 
Merchandise and FF&E, subject to any claims and defenses that the Debtors may possess with 
respect thereto and the Consultant's fees and expenses (as provided in the Consulting Agreement). 

29. To the extent that the Debtors propose to sell or abandon FF&E which may contain 
personal and/or confidential information about the Debtor’s employees and/or customers (the 
" Confidential Information "), the Debtors shall remove the Confidential Information from such 
items of FF&E before such sale or abandonment. 

30. The Debtors and/or the Consultant (as the case may be) are authorized and 
empowered to transfer Merchandise and FF&E among the Stores. The Consultant is authorized to 
sell the Debtor’s FF&E and abandon the same, in each case, as provided for and in accordance 
with the terms of the Consulting Agreement. Following abandonment, any person (including, 
without limitation, the landlords) asserting rights, liens, claims, encumbrances, and/or interests in 
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such abandoned property under non-bankruptcy law may freely exercise such rights, liens, claims, 
encumbrances, and/or interests in the abandoned property, without further notice or order from 
this Court, without any liability to the Debtor, and without waiver of any claim such person may 
have against the Debtor. 

31. Notwithstanding this or any other provision of this Order, nothing shall prevent or 
be construed to prevent the Consultant (individually, as part of a joint venture, or otherwise) or 
any of its affiliates from providing additional services to and/or bidding on the Debtors’ assets not 
subject to the Consulting Agreement pursuant to an agency agreement or otherwise (“ Additional 
Assets ”). The Consultant (individually, as part of a joint venture, or otherwise) or any of its 
affiliates are hereby authorized to bid on, guarantee, or otherwise acquire such Additional Assets, 
or offer to provide additional services, notwithstanding anything to the contrary in the Bankruptcy 
Code or other applicable law, provided that such services guarantee, transaction, or acquisition is 
approved by separate order of this Court. 

D. Dispute Resolution Procedures with Governmental Units 

32. Nothing in this Order, the Consulting Agreement, or the Sale Guidelines, releases, 
nullifies, or enjoins the enforcement of any liability to a governmental unit under environmental 
laws or regulations (or any associated liabilities for penalties, damages, cost recovery, or injunctive 
relief) to which any entity would be subject as the owner, lessor, lessee, or operator of the property 
after the date of entry of this Order. Nothing contained in this Order, the Consulting Agreement, 
or the Sale Guidelines shall in any way: (a) diminish the obligation of any entity to comply with 
environmental laws; or (b) diminish the obligations of the Debtors to comply with environmental 
laws consistent with its rights and obligations as debtor in possession under the Bankruptcy Code. 
The Store Closings and the Sales shall not be exempt from laws of general applicability, including, 
without limitation, public health and safety, criminal, tax, labor, employment, environmental, 
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antitrust, fair competition, traffic and consumer protection laws, including consumer laws 
regulating deceptive practices and false advertising (collectively, “General Laws”). Nothing in this 
Order, the Consulting Agreement, or the Sale Guidelines, shall alter or affect obligations to comply 
with all applicable federal safety laws and regulations. Nothing in this Order shall be deemed to 
bar any Governmental Unit (as such term is defined in section 101(47) of the Bankruptcy Code) 
from enforcing General Laws in the applicable non-bankruptcy forum, subject to the Debtors’ 
rights to assert in that forum or before this Court that any such laws are not in fact General Laws 
or that such enforcement is impermissible under the Bankruptcy Code or this Order. 
Notwithstanding any other provision in this Order, no party waives any rights to argue any position 
with respect to whether the conduct was in compliance with this Order and/or any applicable law, 
or that enforcement of such applicable law is preempted by the Bankruptcy Code. Nothing in this 
Order shall be deemed to have made any rulings on any such issues. 

33. To the extent that the sale of Store Closure Assets is subject to any Liquidation Sale 
Laws, including any federal, state or local statute, ordinance, or rule, or licensing requirement 
directed at regulating “going out of business,” “store closing,” similar inventory liquidation sales, 
or bulk sale laws, laws restricting safe, professional and non-deceptive, customary advertising such 
as signs, banners, posting of signage, and use of sign-walkers solely in connection with the sale 
and including ordinances establishing license or permit requirements, waiting periods, time limits 
or bulk sale restrictions that would otherwise apply solely to the sale of the Store Closure Assets, 
the dispute resolution procedures in this section shall apply. 

i. Provided that the Sales are conducted in accordance with the terms of 
this Order, and the Sale Guidelines, and in light of the provisions in the 
laws of many Governmental Units that exempt court-ordered sales from 
their provisions, the Debtor and the Consultant will be presumed to be in 
compliance with any Liquidation Sale Laws and are authorized to 
conduct the Sales in accordance with the terms of this Order and the 


9 


19-51919-rbk Doc#4-2 Filed 08/07/19 Entered 08/07/19 14:51:29 Proposed Order Pg 12 

of 16 


Sale Guidelines without the necessity of further showing compliance with 
any Liquidation Sale Laws. 

ii. Within three business days after entry of this Order, the Debtor will serve 
by first-class mail, copies of the Interim Order, the proposed Final 
Order, the Consulting Agreement, and the Sale Guidelines on the 
following: (a) the Attorney General’s office for each state where the 
Sales are being held; (b) the county consumer protection agency or 
similar agency for each county where the Sales are being held; (c) the 
division of consumer protection for each state where the Sales are being 
held; (d) the chief legal counsel for the local jurisdiction; (e) the 
landlords for the Stores; and (f) Robert Raskin, SB360 Capital Partners, 
1010 Northern Blvd, Great Neck, NY 11021 (collectively, the “ Dispute 
Notice Parties ”). 

To the extent that there is a dispute arising from or relating to the Sales, this Order, the 
Consulting Agreement, or the Sale Guidelines, which dispute relates to any Liquidation Sale 
Laws (a “ Reserved Dispute”) , the Bankruptcy Court shall retain exclusive jurisdiction to 
resolve the Reserved Dispute. Any time within ten days following entry of this Orderany 
Governmental Unit may assert that a Reserved Dispute exists by sending a notice (the 
“ Dispute Notice”) explaining the nature of the dispute to: (a) Eric Terry Law, PLLC, 3511 
Broadway, San Antonio, Texas 78209, Attn: Eric Terry, Esq.; (b) counsel to the official 
committee of unsecured creditors, if one is appointed, (c) the United States Trustee for the 
Western District of Texas, and (d) Robert Raskin, SB360 Capital Partners, 1010 Northern Blvd, 
Great Neck, NY 11021. If the Debtor and the Govermnental Unit are unable to resolve the 
Reserved Dispute within 15 days after service of the notice, the Govermnental Unit may file a 
motion with the Bankruptcy Court requesting that the Bankruptcy Court resolve the Reserved 
Dispute (a “ Dispute Resolution Motion ”). 

iii. In the event that a Dispute Resolution Motion is filed, nothing in this 
Order shall preclude the Debtor, a landlord, or any other interested party 
from asserting (A) that the provisions of any Liquidation Sale Laws are 
preempted by the Bankruptcy Code, or (B) that neither the terms of the 
Interim Order or this Final Order nor the conduct of the Debtor pursuant 
to the Interim Order or this Final Order, violates such Liquidation Sale 
Laws. Filing a Dispute Resolution Motion as set forth herein shall not be 
deemed to affect the finality of any Interim Order or this Final Order or to 
limit or interfere with the Debtor’s or the Consultant’s ability to conduct 
or to continue to conduct the Sales pursuant to any Interim Order or this 
Final Order, absent further order of the Bankruptcy Court. Upon the entry 
of the Interim Order or this Final Order, as applicable, the Bankruptcy 
Court grants authority for the Debtor and the Consultant to conduct the 
Sales pursuant to the terms of the Interim Order or this Final Order, as 
applicable, the Consulting Agreement, and/or the Sale Guidelines and to 
take all actions reasonably related thereto or arising in connection 
therewith. The Governmental Unit will be entitled to assert any 
jurisdictional, procedural, or substantive arguments it wishes with respect 
to the requirements of its Liquidation Sale Laws or the lack of any 
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preemption of such Liquidation Sale Laws by the Bankruptcy Code. 
Nothing in the Interim Order or this Final Order will constitute a ruling 
with respect to any issues to be raised in any Dispute Resolution Motion. 

iv. If, at any time, a dispute arises between the Debtor and/or the Consultant 
and a Governmental Unit as to whether a particular law is a Liquidation 
Sale Law, and subject to any provisions contained in the Interim Order or 
this Final Order related to the Liquidation Sale Laws, then any party to 
that dispute may utilize the provisions of subparagraphs (iv) and (v) above 
by serving a notice to the other party and proceeding thereunder in 
accordance with those paragraphs. Any determination with respect to 
whether a particular law is a Liquidation Sale Law shall be made de novo. 

34. Subject to paragraphs 31 and 32 above, each and every federal, state, or local 
agency, departmental, or Governmental Unit with regulatory authority over the Sales and all 
newspapers and other advertising media in which the Sales are advertised shall consider this Order 
as binding authority that no further approval, license, or permit of any Governmental Unit shall be 
required, nor shall the Debtors or the Consultant be required to post any bond, to conduct the Sales. 

35. Provided that the Sales are conducted in accordance with the terms of this Order, 
the Consulting Agreement, and the Sale Guidelines, and in light of the provisions in the laws that 
exempt court-ordered sales from their provisions, the Debtors and Consultant shall be presumed 
to be in compliance with any Liquidation Sale Laws and are authorized to conduct the Sales in 
accordance with the terms of this Order and the Sale Guidelines without the necessity of further 
showing compliance with any such Liquidation Sale Laws. 

E. Other Provisions. 

36. The Consulting Agreement and related documents may be modified, amended or 
supplemented by the parties thereto in accordance with the terms thereof without further order of 
this Court. 

37. The Debtor, in the exercise of its reasonable business judgment and depending on 
the outcome of the Lease Negotiations, may add or remove stores from the list of Stores attached 
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to the Consulting Agreement as Exhibit A at any time and without notice or further order of this 
Court. 

38. The Consultant shall not be liable for any claims against the Debtor, and the Debtor 
shall not be liable for any claims against Consultant, in each case, other than as expressly provided 
for in the Consulting Agreement. 

39. To the extent the Debtor is subject to any state “fast pay” laws in connection with 
the Store Closings, the Debtor shall be presumed to be in compliance with such laws to the extent, 
in applicable states, such payroll payments are made by the later of: (a) the Debtor’s next regularly 
scheduled payroll; and (b) seven calendar days following the termination date of the relevant 
employee, and in all such cases consistent with, and subject to, any previous orders of this Court 
regarding payment of same. 

40. Notwithstanding Bankruptcy Rules 6003(b) and 6004(h), the terms and conditions 
of this Order are immediately effective and enforceable upon its entry. 

41. The Debtor is authorized to take all actions necessary to effectuate the relief granted 
in this Order. 

42. This Court shall retain exclusive jurisdiction with regard to all issues or disputes 
relating to this Order or the Consulting Agreement, including, but not limited to, (i) any claim or 
issue relating to any efforts by any party or person to prohibit, restrict or in any way limit banner 
and - advertising, including with respect to any allegations that such advertising is not being 
conducted in a safe, professional and non-deceptive manner, (ii) any claim of the Debtor, the 
landlords and/or the Consultant for protection from interference with the Sales, (iii) any other 
disputes related to the Sales, and (iv) to protect the Debtor and/or the Consultant against any 
assertions of any liens, claims, encumbrances, and other interests. No such parties or person shall 
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take any action against the Debtor, the Consultant, the landlords or the Sales until this Court has 
resolved such dispute. This Court shall hear the request of such parties or persons with respect to 
any such disputes on an expedited basis, as may be appropriate under the circumstances. 

43. Notwithstanding anything else in this Order to the contrary, any payments 
authorized to be made by this Order shall be subject to the terms, conditions, limitations, and 
restrictions set forth in (i) that certain Interim Order Pursuant to 11 U.S.C. §§ 105, 361, 362, 363, 
364 and 507 (I) Authorizing the Debtor to Obtain Postpetition Financing, (II) Authorizing the 
Debtor to Use Cash Collateral, (III) Granting Liens and Providing Superpriority Administrative 
Expense Status, (IV) Granting Adequate Protection to the Prepetition Lenders, (V) Modifying 

Automatic Stay, (VI) Scheduling a Final Hearing, and (VII) Granting Related Relief [D.I._] and 

any further debtor-in-possession financing order entered by this Court in this case (collectively, 
the “ DIP Financing Order ”), including, without limitation, the requirement that any payments 
authorized by this Order may only be made as permitted under the Budget approved in connection 
with such DIP Financing Order and (ii) that certain Order (I) Authorizing Continued Use of 
Existing Business Forms and Records, (II) Authorizing Maintenance of Existing Corporate Bank 
Accounts and Cash Management System, (III) Authorizing Payment of Prepetition Costs and Fees 
Associated with Customer Credit and Debit Card Transactions; and (IV) Waiving Certain U.S. 
Trustee Requirements [D.I._ j 

### 


Submitted by: 

Eric Terry Law, PLLC 
3511 Broadway 
San Antonio, Texas 78209 
Eric Terry, Esq. 
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